CASES 
+ ARGUED AND DETERMINED 


IN THE 


we 


». ee SUPREME COURT 


OF THE 


STATE OF LOUISIANA. 
ee 


WESTERN DISTRICT....SEPTEMBER TERM, 1828. 
iF Western Dis. 
| Sept. 1828. 


ens ow 


CORMIER & AL. vs. RICHARD & AL. 


oe from the court of the fifth district 
rs ; | Bindec of the 7th presiding, An attorney 


does not dis- 
close profes- 


Myggyy, J.delivered the opinion of the sional secrets 


: when he de- 
‘| court The petition states that L, Richard P0**,' the 


plea he was 


ay directed t 
(| bought a tract of land from Gerard and wifeyfic in court. 


‘ ~ fr two thousand five hundred dollars, payable 


ee intwo-equal instalments, in May 1823 and 
4 ; 1844, with the privilege of postponing pay- 
» | tent during three years, on paying interest 
= q tthe rate of ten. per cent. a year; and on the 
“| wine day he and the other defendants exeeu- 








4 ‘ed their j joint and several notes to Gerard for 
} You. VIL. N.S, 23 
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ee that sum, payable by two equal instalm 
“~~ on the same days; and no part thereof eing 
i. “ paid on the last day of May, 1824, @e 
Ricuann & brought suit against the defendamts; who gy 
“ed themselves of the Stipulation made in 
act of sale in favor of the vendees, andG - 
dismissed his suit. Afterwards, Gerard ang 


wife transferred the notes to the present | in 1 e4 


defendants, with legal interest from the ju 


cial demand; and farther, against L. Rie 
interest at ten per cent. on each insta 
from the time it became due, until the judigd 


demand, and then at five per cent. 
The general issue was pleaded; 
execution of the notes was admitted, 
was judgment for the plaintiff, with ix 
five per cent. They appealed. 
As to L, Richard, the only questignis ne 
ther the notes created a novation of thedell [Bi 
“resulting from theactof sale. We thinly "ee 
did not. The debtor was not discharged; |idaly 
because such discharge must be expres, we the 
and isnot to be implied. : ‘ wnt, bu 
The judge a quo has thought there ¥ 1 
evidence connecting the debt resulting ft 
the notes with that resulting from the at 


ea) & 
| 
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. Itisin evidence that when these three Western Dip 
fendants were sued on their notes, they ém- ~~~ 
ver anvattorney to resist the claim, on the ~ peo et 

nd that the amount of the notes was the Ricnann & 
and | consideration of the sale, and the vendee had 
id d e faculty of postponing payment during three 
im | years,on paying interest at the rate of ten per 


| To the testimony of the witness who depo- 
: 1 to. the fact (the attorney) there isa bill of 
i |aceptions It was objected that the attorney 
fame to disclose “professional secrets. We 
tin the district court did not err in overruling 
bis objection. The direction to resist the 
in on the ground stated, was not a secret 
ided to the attorney, since he was to spread 

s opposition on the record, 
whe Thewgstimony leaves no doubt on our 
dei |ninds that the. allegation in the petition, that 
ity jhe notes were given forthe price of the land, 
ged; daly proved. ‘The defendant,=L. Richard, 
us jms therefore bound to pay interest at ten per 
/ \omsbut as an interest at five per cent. has 


: 0 |e allowed, he owes only an additional in- 
os ire at five per cent, from the original days 
dui payment until the judicial demand, as 
Pihyed for. 
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Western Diss As to the other two defendants, the; 


Sept: 1828 : i 
“~~ ment is according tothe prayer of the petis 
Cormier & ; | | 

* It is thérefore ordered, adjudged} and | 
Ricnarps & . 


az creed, that the judgment of the district. 
be annulled, avoided, and reversed, and 
the plaintiffs recover from the defendanis 
thousand three hundred and ninety-four dol i 
lars; a credit of one hundred and six dota | 
being admitted, with legal interest from ty 
judicial demand ; and further, from fe 
dant, L. Richards, an additional ir 
five per cent. on eleven hundfed and 
four do!lars, from the last day of May, 
and on twelve hundred dollars, from te 
day of May, 1824, up to the judicial de de an 
the defendants paying costs in both court, 


Lesassier and Bowen for the vin ‘ 
Brownson for the defendants. - i? 
oe 


Pa: 


=_ 2 2 SB ses 2s sf |. 


e 


MAYFIELD vs. COMEAU. | “ff 





Three credi- ‘ 
yall AprrrAat from the court of the fifth 


essary ‘0 |. Lhe judge of the Zh district presiding? 
curso, but 
three are not 


necessary to SORTER, J, delivered the opinion, of, 


form a meet- 
ing. court. This is an action to recover por 
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fom the defendant, of a.tract of land which Westem De 
tM Sept, 1828, 
he.plainuff purchased at the sale of an insok “V~\ 


MayPrig_p 











The defendant was the insolvent whose es- 
, : heehee The creditor 
was sold by auction, and in his answer he of an insol- 


vent who is 


hagset forth several grounds of defence tothe ptt om the 


bilan, cannot 


demand contained in the petition, They cerhte the 


regularity of 

principally relate to irregularities in the sale, esi cons 
; and the proceedings previous thereto. As fect of them 
eon | an.insolvent debtor has no right to call iniy involved, 
pl question the. legality of the measures pursued an insolvent? 
_hy his creditors afier_his cession. is accepted, be made on 


, : terms, and 
’ and a syndic appointed ; we are freed from the a. 


_fecessity of examining any of the objections *™° %"™=- 


























x lities, as pro- 
f9,| faised, except these, which deny that the ces- PY “ized 
nM} : ‘ It is an es- 
‘j “| Sion was accepted, or a syndic duly appointed. sential _pre- 

. os requisite of 
We are, however, of opinion that both sales under 
seal , execution, 
ii] these objections are untenable, Three credi- tliat public 
; notice should 
torsmay be necessary to form a concurso, bute given ‘of 
the time and 

e 7 ; lace at 
» |» the presence of three is not required to form a Place en 

4 -- mal . are to be 

- | meeting. This point has been already decided made, 
} ip. the case of Turcas vs. l’Eglise. The under for 
: ced sale does 









>) Proceedings of the two creditors who appear- not acquire a 
ae é good title 
td before the notary, accepted the cession, when the for 
Se ? malities o 
_ and voted for a syndic, appear to us free..from law have not 


Keg 2 i been pursued 
@ny objection, and to have been conducted 
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poratics One of the creditors who was pla Cec 
bilan, and who failed to appear in the jx 
Marrs ‘=, Ment of concurso, though duly cited so taj 
ComBAUX: 145 intervened in this cause, and in his petit 
of intervention has stated various matters 
the possession claimed should be refusedjay 
the sale to the plaintiff annulled. 
These matters may be resolved into the fol. 
lowing points: 

1, That the-creditors were never called te 
liberate on the terms of the sale, and 
no notice of such meeting was ever gi 
to the interpleader. * 

2. That if there was such a meeting, a 
cient number of creditors did not atte 

3. That the proceedings were not homol 
ted before the 2d day of December, 18 | 


and that the property surrendered cou 


not be disposed of previous to the 
logation. ‘ 
4, That the sale was illegally made for ah, ser 
when there was no special mor ! 
the property. 
5. That the sale was not advertised aécot 
to law. 
All these objections, except that whichit 
lates to the advertisement of the property, may | 
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_pe considered and disposed of together, The WesternDis, 
| | jperpleader ‘was put on the bilan of the insol- am 


MAYFIELD 
vs, 
Comeavux. 


 yentfand duly cited. Being thus a party to the 
suit in concurso, the judgment of homologa- 
én forms res judicata against him, and until 
| | dat judgme reversed, on appeal or other- 
| wise, he is concluded by all the matters*em- 
at braced by it. It would be an intolerable abuse 
_— to permit the various creditors of an_insélvent, 
| after all the proceedings had been gone thro’ 
‘| without objection, to drop in one by one,and 
: try them over again in suits in which the. re- 
gularity of these proceedings was collaterally 
involved. This point was decided in this court 
fo far back as the year 1816, in the case of 
‘| Dussau’s syndics vs, Bedeaux. 4Martin 450 
Byt the interpleader contends, this homolo- 
"} gation does not cure any defects in the sale, 


. | hecalise the judgment of the court is prospec- 
@ | tiveSauthorising the property ceded to be 


‘| "sold? whereas at the time this judgment was 
_ | atndered, the land in question had already 


a | been disposed of by thesyndics. The judg- 


ment of homologation is.of date the 2d of 
December. The sale is of the 9th of October, 


e % 


| in pursuance of an order of court of the 23d 





Conuasx, 
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Pie irregularity most probably arose 
vat the time the jodyrene 4 


drawn up; to what had been — Jone in 


the case. But as the syndic , proce 
strict conformity to law, by 

court for, and obtaining, an “apne 

sell the property,we are unable to see any th 
whichean prevent the court below conf 
the sale, when the homologation of the ta 
of distribution is there applied for, i 

It is still, however, contended, on the p " 
of the plaintiff in intervention, thet hadi 
evidence which he offered in the court belay 
been received, much would have been she 
to have prevented the sale reeeiving die 
tion of the court. 

The act of 1817 directs that the syndigg 
an insolvent’s estate shall, after i 
order of the judge; sell the property § r 
dered by public auction. No length of t 
is prescribed, by the statute, for the sale to 


advertised. But a provision in the late at é b jean 
ments to our code, has taken away all ¢ | " 


on the subject, by directing the sale of iti 
vent’s property to be made’on the same téf 
and under the same formalities, as p open 
seized on execution. The act of 1826, indesth 
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es the creditors to vary the terms.and Yh i 
‘gpl ‘but doesnot Gonfér on them the ~~ 
ie tn vapete 
ower to dispense with the: formalities which ; Coss 
! je prescribes; and if it had, as was 
Jed, our conclusions, ih this case, must 
same, for the creditors recommended 
to be.sold % wpon such -notice of 
ine and place of the sale. as may be re- 
eC d by law.” Lduis, code 2180, rats of 
i | re ‘ae 
‘I itis an essential prerequisite of sales. under 
cationy that public notice should begiven of 
eand place at which they ate to be 
eg. The bill of intervention avers, that in-~ 
stance before us, there was not any pub- 
| i yotice given of the time and place of make 
he sale, and the bill of exceptions ates, 
far evidence to prove the allegations in the 
ion on, was rejected by the judge. In.reject- 
proof,we think he erted._ It has been 
y more than once decided ‘i in this Court, 
tauthorities which need not be 3 now referred 
3 ee ona under a forced sale does _ 
ieqilire a good title, where the formalities 
cr ibed by law’for the alienation have not 
p pred. 4 Martin 573, il, ibid 610. 


NS |, 24 
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or It is therefore ordered, adjudged, a 
a erted, that the judgment of the dist 
ware? be annulled, avoided and reversed: 
further ordered, adjudged, and bail 
the cause be remanded, with directior 
judge a qué not to reject evidence on ne 
of the petitioner in intervention, that " 
perty claimed: by the > plainuff had, ot 
advertised according ohw: Andit! isfi 
- ordered that the appeiee pay ve dal 


appeal 
"presale for the plaintiffs 
defendant d 


Comakex. 


east 


imme © ¥ 


BARBINEAU HEIRS v5 carn 7 


Creditors of 


Aprran from the court of the fifi di dis 
«nue t sno the judge of the seventh presiding. © 


the heirs, 

re coat? Porrer, J. delivered. the. opinion’ of 
matters ar court. “The plaintiffs, who are Rion 
pending’ be- eréditors of one Augustin Bijeau, dec 


tween the 


curator and seek by this. action to make the defend ; > ae 


the defen- 


dants, widow, a nd her son by a former marria 


The curator 
of an estate 


nast aan sponsible j in their private capacity for i 
oie due by the estate of the deceased. Thep 
gality of hi / 
loilintie at charges, that notwithstanding the Jefe 


sei had rehounced all claims to his s uw 


“* ‘ 


ee 
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d lost the benefit of their renunciation: Westar ie 
, by taking an active concernim “~Y™ 


n Gen by appropriating the effects | 


o ie thereto to her own’ use—by con Castune & 
: AL 
ng part of them, and nos putting them on: Sats 
t t 
: inventory—by keeping in her possession who a 
to bring in. 
9 ant sold by the petitioners to “her hus- testimony 
uniesg Dis ad- 
band, which was mortgaged io them, and Tag vepery will 
: wave the 


ing suit egainst the succession for a, sum right of com- 
‘ menting on 


- its effect, 
cannot have 


@The grounds of action against thie wt SO, Who tre ci 


manded to 


t 
tefiamentary heir of the deceased, ape liiocny,. 
Until the cu- 

iearly the same as those alleged: against the rator of a 


succession 


th sr, with the addition of his not acknow- makes a de- 
mand of the 


ng himself debtor®of a large: ‘sum which heirs of the 


effects be- 


naved his. step-father; ‘as also his working longing toit; 


y are not 


he slaves of the estate for his use and bene- in aati 


retaining 
‘them ° 


: “Thea answer of the defendants, after denying 
‘lle allegations i in the petition, except ‘that 
eau iu. signed the note on which the suit is 

«| bough ght, and that the defendants had-renoun- 
‘| o proceeds to state, that Bijeau died largely 
ied to them, that ‘they renounced. his suc 
gion, and thata curator had been appointed 


That this curator had: advertised pro- 


wi periyof their's for sale as belonging to the 
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Warten i Dis, estate of Bijeau; that they had 


aq and obtained an. injunction to .pre' a 
“on selling this, property ; and that as’ ¢ 
Casrrvtz & privileged creditors to a large amou 
a apprehended a great sacrifice would by 
of the other property of the estate in Pits the 


ner it.was 5 atipeeeved for sale, at halo. | ba 


of it. 

On this issue, testimony, oral ind 
was taken i in the court below, and the 
rendered judgment of nonsuit. agait 
plaintiffs, being of opinion that the pl 
should ‘have brought their action againg 
curator appointed fof*the vacant esté 
jeau, and discussed the property m 
before they instituted this: ‘action. "That it) 

- event it could only lie against: the def 
for the balance. 

It is stated in the petition, that ihe @ 
dants had commenced suits against thea 
of the succession, for property belong 
to which they set up title; and inae 
actions they had enjoined the sale ath 
maining portion of the effects apperté 
the estate. The answer echos. these { 
and: avers the correctness and legality of 
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« The records of both actions have been 7 co 
aa part of the evidence in this case, and “ve 
3 that they are yet pending and unde- “ne” 


Castitur & 
AL, 


made |. One of the most sonia enquiries whieli 

nan. | the case presents, is, whether the pendency of 
| _ thesésuits-does not preclude us from an exam- 
ig | ination of many of the-most important matters. 

We tet out in the petition, and it appears to us that - 
im | hey do. In every thing claimed in this action, 
which relates to the property contested ‘for 
with the curator, both as to title, and right to 
‘enjoin the sale, we must await the | decision of 
psuits in which these questions have been 
pt put at issue. That the same matters form 





fie litis contestatio in these-actions, though 
resented in a different form of action, we 


hink..will appear manifest, _ by supposing 

: jodgment to be repdeged in the. suit between 
Weturator and the defendants; and then en- 

|| quiring into its effect, If it should, peradven- 

sis} fare, be decided that the latter hada good 
lleto those very effects, the detention of which 
how charged on them as a ground for their 
; ing responsible as heirs pure and -simple; 
ff and in addition to a right to this portion of the 
of ti tbjects claimed as making a part of the suc-. 


a 








een 
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vee cession, that they were also i in the exe © 
~~ their legal rights in inhibiting. the sale « 


9 
me remainder ;, , most certainly, that judg 
aie 
Casrizuz & would be a bar to the present action ine . 


— thing, relating to the detention and use o 
prqnertyes* 

fore, confined to charging the defendants 4 / 
detaining and administering the slaves = 
other effects: claimed by the defendants 
should be of opinion ihat the suit ought 
dismissed. 1 x4 " 

But the allegations of the plaintiffs go. 
ther, and cover more ground, than the g m 
detention of theJand and slaves to whig 
defendants set up a claim. They char 
defendants with concealing effects belongi zing! 
the deceased, and failing to put them ‘on “th 
inventory. They also accuse them with re 
ing, other property of the succession in 
hands contrary to- law, and. using it for heir 
own benefit, The issued joined on these nat 4 
ters compels us..to examine this branch ' 
case on its merits, 

In the view we have taken of them, wean 
saved the necessity of enquiring whether ‘the 
opinion of the district court rests on solid and |‘ 











” 
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. _grounds, as on other reasohs we are gue. ogy 
puight.to the conclusion. that the judgment heaielie ad 
rer ‘below must be confirmed here. ’ | ee 
© Two bills of exceptions appear’ on ‘record. Casta & 
> first is to an opinion of the judge refus- 
nermission to the curator of the estate. to 
in the present suit. The reasons given 
1. by the judge for rejecting him, were, “that 
| the petition charges the defendants with keep- - 
ing: back part of the property mentioned in 
"the inventory, and not delivering it to the cu- 
| ator, They answer it was by his consent: If 
_ by his consent, it discharges thém, and.may 
gr charge him, for not taking it into posses- 
ib.” ‘In this reasoning, and conclusion, we 
r.. The case doés not fall within the rule 
fhich makes servants and agents witnesses 
ex ex necessitate. The curator had the autho- 
‘iy ‘and the mearis to have made the demand 
_ in presence of witnesses, and to have taken 
























I steps to inforce a delivery of the. pro- 
port 

The second is to the rejection of a number 
F ‘witnesses who were offered to prove the 
Tkaion of the effects belonging to the estate 
bythe defendants, and of their having used 
‘them. | ‘This testimony was objected to, on 








oo 
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at wet 
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Ss ao aoe 


BarBineAv? 
apine 
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the ground that if they did use it, they, 6 
’ mitted a trespass ; but that ‘Sach, proof’ § 
nished no’reason for charging them as 


Casrinix & Whether this position be true or not, we 1 m 
not enquire; for, ‘admitting it to ‘be ee 


ts af 


AL, 


the once ont. to the effect of the te 
-no reason for reje 


ents ay ‘the court greatly erred i in »" me | ; 


taining such an opposition. The 
the defendants, after they had * 
excluding the. Peat gree to ade 


evidence i is open to observation as to its effect; 
or in other words, to what it proves; ang 
offer was in truth the same.as an uncondit 


tion; and why, we are totally ata loss 0.008 1 
ceive. He certainly could not expect | | 
posite parties to abandon their right of ¢ : 
menting on the influence and effect of the 


proof which their adversary presented a . 


_aftera refusal of this kind, so unre 


in itself, and so contrary to law, we cannot in 
justice to the opposite party remand the.camse: 
to enable the evidence to be procured. __ 
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We come the more readily to this conclu- Westen 

because the testimony of the very witnes- “~~ 

hose names appear on the bill of excep- “nun” 

is afterwards ‘spread ‘oh the record,— Casmieur & 

on w it.came there we cannot tell; the parties 

} diferin their explanation, and we'taust take it 

| y there. - We have perused it -with 
|e'e and far from proving a concealment 

‘itihe effects of the succession, it has produced 

oo our minds an impression of the fairness of 

% | the defendants’ conduct, -in- disclosing to: the 

: jadge.every thing which they conceived be- 

Pal ‘to’ the estate, -There is no evidence 

» curator ever made a demand of them, to 

er up the effects of the succession; and 

il! he did, they were notin fault in retaining 


Pe 
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 \tis, therefore, ordered, adjudged, and des 
M | reed; that the judgment of the district court 
P | baffirmed with costs. 


‘ Binon for the plaintiffs—Brownson. for 
te defendants, 


* 





: Vor. Vii. 25 
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Westem Diss - DEJEAN’S SYNDICS vs. MARTIN'S HEIRS, | 
Sept . 1828. : - 
—~ Appegat from.the court of the fifth — q 3 3 
ong twelve the judge * the seventh presiding. : ar 

cannot com- 
= ne poe Maar, J. delivered the opinion te a 
ect pry court, . The defendants are sued on a twelve pt 
if the obli- months’ bond, on which their ancestor was in 
as obtained surety for Rees: they pleaded the plain in 
unsuccessful. Were first to proceed against the tract of | nf: | i 
fo have di purchased by their ancestor’s principal, and j , 
‘ specially mortgaged for the payment Bhs 4 
bond, = 
The plea was sustained, and the plaini 
appealed, re 
The appellants’ counsel shew that, at ie | y 
trial, he introduced the record of the suibof | jp 
Dejean vs, Rees, in which the lang efern 


awrit of infeieidig 2, The record of wah | 
instituted against Rees, by his wife, in which | ~ 
she obtained a writ of injunction to Pa 

the sale of her property by some of his , 
tors, other than the appellants, or their insol ta 
vent,in which suit she was nonsuited, 9 'The r’ 





to prevent the sale of the premises, at the suit}: 
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a dion of the appellants, 


appellants to procure the dissolution. of the 
as | injunction obtained by the wife: that in the 
ti 7 ‘first suit, being also employed by another cres 
land. itor, he made opposition in his name, think- 
4 | ing it useless to act in that of the appellant’s 
| also, as a successful issue on the opposition 
_ | would inure to their benefit: in the latter suit 
ti } he acted in the name of the appellants. 
Pi ' We think the district. court erred. The 
/ Ty rty pointed out to be discussed, having 
OD ctained by the wife, who obtained an 
Iijunction to prevent its sale, the plaintiffs were 
tiieved im phe re ae of discussing pro- 





i - Ibis, therefore, ordered, adjudged, and deé- 
seed, that the judgment be annulled, avoided, 
ud reversed, and the case remanded for fur- 


proceedings: the appellee paying costs:in 





\ Lesassier and Bowen for the plaintiffs— 
Brownson for the defendants. 
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| athe insolvent, which injunction was after- Western Dis 


Sept. 1828 


ards maintained, notwithstanding the oppo, wm 


DEsEAN’s 
— 


‘¢ He Brownson deposed he was employed by the Maxnw’s 


HEIRS. 
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‘Western Dis. 
Sept. 1828. 
a 


A party who 
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PIERRE & AL, ¥8. MASSE & AL, 


Apprat from the court of the fifth district 


wishes t0°in- the judge of the ‘7tn presiding, 


terplead 
must shew 
that the de- 


cision of the Porter, J. delivered the opinion na te 


case is to af- 


tect his 
rights. 


court: The only question in this case is the 


It isnot right of the interpleader to intervene, 


enough that j 
he shews that court below refused him permission to tom.) 0 f 


he has claims 


to enforce 


against eith- ; os ae pats 
erofthepar- ‘The suit between the plaintiffs and” fens 


ties. 


and he appealed, 


‘dants grew out of steps taken by the 





carry into effect a judgment they had obi 

in their favour, in an action in which , 
parties claimed the estate of one Made 
Masse,af, w.c, Judgment being renders 

favour of the'defendants for two thirds 

estate, they proceeded to take out a : 
possession, and were about to executeitwh 

the plaintiffs obtained an injunction, | Ind 
petition they state that the writ was illegally |W 
sued out; that it could not issue until a fis 
tion was made of the property which Re A be 
ties held in common. They pray that it may. " 
be quashed, and that they may recover $300, | i 
the damages they have sustained in the premix 


~ Theanswer of the defendants acknowledges. Jia 
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rror they had committed, expresses their Wester Dis, 7 


gness to have a partition of the property eee 
», for which ‘purpose they state’ they are Fae sets 
ut to commence an action of partition; i 
lavers that the plaintiffs have suffered no 
| », except the costs, which the defendants 
we they are willing to pay. 
a Outhis issue so joined, in which we can 
a fore nothing in dispute between the par- 
ee ia, except-the claim for damages, the peti- 
4 Jioner:in intervention prayed liberty to inter- 
lead, on the ground’ that he was°in fact. the 
al heir of Madelaine Masse, and entitled 
he whole of the property left by her. His 
jition concluded by a prayer that both par- 
is may be compelled to answer it; that he 
Whe decreed to be the sole heir of Made- 
bine Masse, and as such goats to the whole 
Pol her siccession. 

We think the court below did not err in 
| elas permission to interplead. ‘The petition 
| |B ’not shew any interest which ‘the interve-” 
| Whad in the question of damages which was 
be fi between the parties: And ‘it is not’ 

an | 


y 


mr 
= 
ie, 
Piss 
piss 
Le 


ay 


iicient that the interpleader has. claims to 
; Co ish and enforce against plaintiff or defen- 


$6 flint; to authorise an interference in their dis- 
_ }files, he must shew that the decision of the 



























198 CASES IN THE SUPREME COURT 


Western Dis, matters at issue between them, will, ort 


8. 
Rey. 2207 affect his rights, 


Pierre & an 


oy It isy therefore, ordered, adjadyed' and 
Maser & a1 creed, thatthe judgment of the district o¢ 
be affirmed: with costs. = el 


Brownson be the interpleader—Zes 
and Garland for the defendants, 





STERLING. ys. LUCKETT. . J, 


¥. eee Appeat from the court of the fifth 
evicence the judge of the seventh presiding. 
oh Porter, J. delivered the opinion of” 
court, The plaintiff claims the value t 
slave, killed bya slave of the defendant] 
evidence, in ouropinion, fully autho ines | 
verdict which the jury rendered in favolir 
the latter. There is a bill-of exceptionstoile | 
- refusal of the judge to permit a question’ } | 
asked of a witness, as to the looks of théde | 

- fendant’s*slave,when the plaintiff's was nt 
* dyinig condition. The answer either wayoti 
not possibly have affected the case, and be 
immaterial, the court did not err in rejet 
it, - ak 
It is therefore ordered, adjudged, and. 
creed, tnat the judgment of the district col 
be affirmed with costs, 
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| Baker & Ogden for the plaintif—Brown- ‘Western Dis, 2 
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for the defendants, a ry 
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ae ” DELAHOUSS.A YE vs, peLanodseare & AL, 
sj, | “Arreat from the court of the fifth district—4 4 seals “4 
Re ok ‘ ditur, 
> T the judge of the ‘7th presiding. or shliged 
to discuss the 
Marnews, J. delivered the opinion of the Revarty ove 


: | court “The plaintiff in this case, after having "tid pas 
. ti 

obtained judgment against his tutor, for the bound by the 

recitals inan 

‘| amount or value of his property, which the act of sale, 


Yatter had administered and wasted in his ca. 
i . . é 
‘meity-as tutor aforesaid, commenced the pre- 










Bt action to obtain a decree of the court 
bow, which should authorise him to enforce 
Peoci mortgage against the property, now 
it the possession of several persons, made de- 
| fendants to this suit, as having been acquired 
from his tutor, and on which he has: aJien to 
weeure the payment of the judgment by him 
aah as aforesaid. ‘These latter defendants 

in court, and one of them pleaded in 
ion to the plaintiffs claim or property 
y him held and possessed as a purchaser 
the tutor, his right to require of said 
jintiff’ to discuss the property still in the 


= = a es “ss aia 3 


er 
wy 


Saar 
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Western , possession of Balthazar Delahoussaye; ms 
anaes: also suclr’ as ‘iad been sold by the latter s ah, 


7 cc e sequent to the sale made to him this defendang ‘ 
* per anoue-He pointed out,, by enumeration, a vive ff 
ne articles of property, to the number of nine. 
teen, still held by the principal defendant ay 
other persons who derived title from tan 
which, he alleged, ought, according to oa “l, 
be discussed, before that which he held e 
** be subjected to theinfluence of the plain 
lien. ‘The judgment of the district om 
“dered only three of the articles of ‘pre 
designated. in the answer to be isos 
those pointed -out in nos, 1, 6 & 12; andig 
defendant Raymond Frangois being di a is i” 
fied with the decree thus rendered, appeal] 
The answer of the plaintiff on the appeal | Be 
mits the correctness of the judgment rem g a i ¥ 
in the court below, so far as it relates t } 
first and last of the numbers above citel | 
complains of error-in it in relation to the 6 
number, according to the order in which 
are placed by the answer of the defendant, " 
The principal questions in the cause iat 

out of the situation of the property desighal i 
innos.6, 9 & 13,. That shewn by no.6, is 
undivided portion ofa tract of land owned an 
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fo by the defendant Balthazar Dela- Western Dis, 
I hassaye, in common with his co-heirs, to the Rea ey 


# gecessor of his father. The plaintiff relies on ote : 
he art, but one of the old code, to free him Devanavs- 
‘a the trouble and delay which the discus- ne 
} son of the property suggested by this numbers 

f yould occasion. The law relied on denies to 
3 ia plaintiff in execution the right of seizing an 
ee a } undivided portion of a succession belonging to 





*. 


“4 


— £2 
















| ha debtor; but authorises. a judgment credi- 
} ior to cause the estate to be divided, §c. To 
2 Sl eet such division, legal proceedings would 
-: most probably be required on the part of the 
‘g.pmeditor. Incases where property is thus si- 
a fmted, we are of opinion that a privileged or 
1 gortgagee creditor, is not obliged to discuss it- 
+ wise Pothier, recueil de deux traités sur les 
i} hypotheques, pag. 32. 
‘| According to this view of the question, 
_, {which relates to the situation of the property 
<4 designated in no, 6, we conclude that the judge 
‘ee ‘aquo erred in decreeing that the plaintiff 
“1 ould be compelled to discuss it, &c. 
ee The difficulty in which the property desig- 
By ad mated by no. 9 is involved, relative to the dif 
' | feent rights and claims of: the parties now 


J] before the court, is Wissen by a bill of ex- 
Vor. VIL N.S 26 
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Western Dis, ceptions to the introduction of oral test 
Sept, 1828, | : a 
o~-~ with regard to the manner in which it 
Ds. anous- 





Dexasous- SSSOT, The act of sale is subsequent to thy 
‘xe GAl% nder which the appellant holds the propery 
by him purchased from B, Delahoussaye; jy) 

the person on whom the discussion is required 

to operate, seeks to release himself from@y 

effects by shewing that he received it as 

dation en paicment, in discharge of a priy. 

fedged debt which the vendur owed to 8 pip 

son whom the purchaser represented ; and fy 
this purpose he offered testimonial pr 
which was received by the court below, andy 
which reception the defendant made hisexgp 
tion in dae form. ‘The deed purports to hin 
been given in consequence of a sale; andi 
price paid proves the execution of the 
The appellant contends that the evidenod 
the witness offered and admitted, to shew 
the contract evidenced by the written its 
ment was any thing else than a sale as itju 
ports to be, was in violation of the well known 
rule of evidence, which prohibits oral testime 
ny to be received in support of facts allegel 
contrary to the contents of contracts and agree 
ments, reduced to writing, &c. This tule # 


uve acquired by the present proprietor and a 
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pethaps without exception, :so far as it relates 
‘pthe rights and claims of the parties them- 
jélves to the instruments in writing. But it is 
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Western Dis 
sent, [8285 


a 


rw 


Devanouse 
TAYE 


pot so unrelenting in relation to the rights of Dex.itous 


third persons; and in this situation the plain- 
We 
are therefore of opinion that the judge a quo 


tif in the present case must be viewed, 


did not err in receiving the testimony offered ; 
neither did he err in the effect which, by his 


final judgment, he seems to have allowed to 


It, 

The slaves pointed out in no. 13, as objects 
of discussion, are nearly in the same situation 
as the land proposed by no, 9, just examined. 
They appear to have been given and received 


from their tutor, in his capacity as such, and 
consequently privileged, &e. 

In consequence of the error of the court 
below, in relation to the property designated 
by number 6, we ire compelled to reverse the 
judgment of that court, 


Itis, therefore, ordered, adjudged, and de- 


creed, that the judgment of the district court 


be avoided, reversed, and annulled; And itis 
further ordered, and we do hereby order, ad- 
judge, and decree, that the plainuff aud ap- 





SAYE & AL, 


jn discharge of a debt due to the vendees, : 
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WesternDis. pellee be compelled to discuss the p 
Sept .1828. 


~~ designated in the plea of the appellant tad 
er sf defendantby numbers 1 and 12 alone; thatis 
ro say, a tract of land of two arpents front wig, 
iain ordinary depth, situated in the parish of 
St. Martin, on the east bank of the bayou 
Teche, and the mulatto man named Logis 
&c. The appellant to pay the costs of this 


appeal. 


Brownson for the plaintiff—Simon for te 
defendant. 





PONSONY vs. DEBAILLON & AL. 


An appeal APPEAL from the court of the fifth distrie, 
ken from a The judge of the 7th district presiding. 
decision 

li i 
the except Porter, J. delivered the opinion of the 


a hen court. The defendants pleaded the exception 
of litis pendencia. 'The court overruled it 
and they appealed. | 

The appeal is premature, and must be dis 
missed. ‘The judgment is not final; nor the 


grievance irreparable ; for if the decision wii 


erroneous, the error can be corrected after the 
cause is tried on its merits. 
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It is, therefore, ordered, adjudged, and de- Western Dis. 
Sept. 1828 


° 


vereed, that the appeal be dismissed with costs, 


Garland and Simon for the plaintiff— 
Bowen and Brownson for the defendants. 


WILLIAMS vs. BRENT. 


Apreat from the court of the fifth district— who take: « 
ie 12 ths? 
the judge of the 7th presiding. bond and 
sues on it, Be 

: . not esto 
Porter, J. delivered the opinion of the from denying 


: P <a that he took 
court. This action is instituted ona note.by it in dis- 
} : pig charge of his 
which the defendant bound himself, jointly debt, 
The return 


and severally with three other of the sheriff 
y i, to pry that a debtis 


Samuel Richardson, 2833 dollars and 33-*2tisfed,does 
not conclude 
cents. the creditor, 
Pn is no 

. . a . iff i 
The plaintiffs, who are the representatives the effect of 
‘ . a sale made 
of Richardson, aver that the defendant yet to astranger, 
s i & that made 

owes 879 dollars and 17 cents, with interest at to the defen 
dant in exe- 


en per cent, from the first of February, 1815, cution. 


° . Judgment 

he time the note fell due, until paid. against one 
debtor in so- 

The defendant pleads: lido, is no bar 


to recovery 
Ast. That although he executed the note in aghton. 


‘ er A 12 month 
wlido, he was, in truth and fact, but surety pond is not a 


‘ ° ° ayment of 
fr Terrill, one of his co-obligors, and that he the debt on 
‘ , ar : : which exe- 
is entitled to every privilege sureties can claim, cution issued 

Nor does it 


2d. That a judgment was obtained by Ri- operatea no- 


vation. 
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Wester ite, chardson, in his life time, against Terrill, the | 


_ Sept.3 


CASES IN THE SUPREME COURT 


_AwS ’ principal debtor,. on which judgment Property 


WILLIAMS 
vs. 
BRENT. 


was seized and sold, to satisfy the debt, on 
twelve months credit. That, owing to the sure 
ties not being good, and the slaves being pyp 
off, the judgment was not paid. But that, 
notwithstanding, the respondent is discharged, 
as the sheriff and his sureties are responsible 

The court below was of opinion, that the 
sale of the property oh twelve months’ credit 
was acomplete satisfaction of the judgniea 
rendered against ‘Terril; and that the gai 
faction of this judgment discharged the ey 
dant from all liability. 

The execution which issued on the i 
ment, was in the usual form, and the retuma 
it is as follows: “ satisfied by the sale of te 
“ adjoining described property, at one yea 
“ credit, for the sam of $1500.” 

It is.shewn that Terrill was the principal 
debtor, and that although, as“to the oblige 
the respondent and his co-obligors, were 
bound in solide, yet, as between - then and 
Terrill, they were but sureties. 

It appears from the evidence appearing om 
the record, that the property sold by the sherifl 
did not belong to Terril, the defendant, butt 
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was voluntarily surrendered for that purpose. 
On these facts, a question of considerable 
importance is presented. ‘The case has been 
#aborately and ably argued, and it has been 
imensely considered by us. The judgment we 
are about to pronounce is the result of out 
best deliberations on the. subject. It would be 
uncandid in us, if we did not state that the 
conclusion to which we have come, is not free 
even in ourown minds, from objections; | xt 
we see much less difficulty on that side of the 
question, than we do on the other. 

Before we approach the main point in the 
cause, it will be proper to clear from around it 
every thing which prevents the real question 
in dispute from being nakedly and distinctly 


eonsidered. 
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| Brown, one of the co-obligors, by whom it Western Dis 


Sept. 1828. 
PY * 
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BRENT. 


We go along with the counsel for the ap- - 


pellant, in a concession, which follows from 


_ the whole tenor of the argument he addressed 


to the court; that the act of the legislature 
providing for the sale of property on twelve 
month’s credit, considered merely as an exten- 
tion of time, and as a means of enforcing the 
obligation of the debtor, is not unconstitution- 
al, And if we were of a different opinion, 
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Western _ this case would not present that question, for} 


‘Sept, | 
PN, 
WILLIAMS 
vs, 
BRENT, 


the plaintiffs having accepted the bond 
received part of the debt due to them froma | ie 
sale made,under it, have waved the objection, 
We also concur with him in his positions thi, 
if the act be constitutional, so far as it extendy 
a remedy, -and unconstitutional in substituting : 
one debt for another, that their acceptangs 


cannot be considered as an abandonment of 


the latter objection. - They must be presumed 
to have takzn the bond for the purposes fap 
which they could have been legally compeligl, 
o receive it. : 
We also agree with him in the soundness { 
the proposition, that the return made by dp 
sheriff in the suit of Richardson vs. Tertil, 
of the judgment being satisfied, cannot e 1 
or diminish the rights of the parties; because 
he has returned how it was satisfied ; and if 
that which he considered a Satisfaction, ® 
not in truth a discharge of the judgment, then 
most certainly his conclusions cannot render 
it so. For that would be to make him aj 
dicial, not a ministerial officer, and to substi- 
tute hig opinions, for the commands and the 








wisdom of the law. ; 


Itis also true, as contended by the appe- - 


By me =r ; =auk Es 7 ' 
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a ib plein he is also the agent of the law, 
ion, ‘ad that he had no choice in his selection. 
| Batit is equally true, as urged by the appellee, 
na that the:act of thaé officer, in taking out execu- 
: iion’on the twelve month’s bond, and seizing 
|property under it, must be considered as the 
gf | act of the plaintiff in execution; because the 
4 | aw has not authorised its officers to take out 
. | aécution: unless requested so to do, by those 
' ’ imwhose favour judgment is rendered. The 
¥ ppellee, therefore, has every advantage from 
‘ his*act of the sheriff, that he would. have 
ihe lad; if it-fiad been done by the appellant, 

rill, ie we cannot assent to the proposition of 
re | Qe appellant, that the citcurnstance of the 
aug, | property sold, having belonged to one of the 
ai | co-obligors, and not to the defendant in éxecu- 
be | ton, and having been bought by the owner, 
hen | make any difference in the effects of the 
dep | Me If a-sale for a twelve-months’ bond 
je alinguishes the judgment and debt, then we 
the 





wé unable to recognise any difference between 
isle to a stranger—a co-debtor in solido— 
aw to the defendant in execution. The princi- 
Del fle on which such a consequence can be de- 


| ticed, rejects all arguments drawn from the 
Vou. Vil. 27 





, that though the sheriff j is, the “agent of ‘i 
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US, 
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_ Mgpries Porounto whom hasnle. te 
sata may be true, that snensmainall 


mon. heyy. net considered, for ce a 
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ese 


is not authorjsed eiciealiliatiied ‘ 
PS Se by-his cons the a 
waves all objection growing ont ian % 

It has boen contended by the appello 
judgment. This “argument. hae Sha 
by the other side, as resting nol 
culiar to the common law, pu sal 
our jurisprudence. Whether 


eset) 


ses,.as merging in a judgment, it, is of eompe 
immaterial for us~in this country. | 
It is: equally immaterial, whether, thesim 
consequence does not follow the me. pro 


- 





ciple in our lecliea thas “" 

against one, is no bar to recovery 
other. That nothing res — 
from one of: the-creditors, will: p revent nde 
ment and execution against the : pve 
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vith him. R. code, lib. 8, tit. 41, 1,28,” — : 
-onol cmnaceenn C. code, 278,103, J ‘a 










o| * ree; this ‘ principle 
<p ; ii ee the thing.so given 
» | and received, is the obligetion of another to 
) | pay; in that case the extinction: of the first 
’ 
> 




















obligation is produced by novation; and this 
4 brings us 4o the impértant question in this 
| gause; whether there was nota novation of the 
atiginal debi-due by Terrill: If there was, it 
jwextinguished to his creditors in solido. 2 
| me.844; Civil code 296, art.182.- 2 > | | 
| ‘Auong: the different modes prescribed by 
|| oar law, by which novation is produced, is 
: ‘at’ where a new debtor is substituted to the 
‘GW one; who’ is discharged.” The appellee 
‘tends, that the sale of the defendant’s pro- 
pertyit execution, for the price of. which a 
‘Pond at twelve months is taken, comes within 
hie provision just cited. A-new debtor is sub- 


stituted. © The law, he urges, contemplates it 
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to its being so, is shewn as completely;/agipi, 
made expressly a part of his agreement th : 


he would takea bond at twelve months, he 
~ debtor’s property would not sell at-tworthinds 
of its appraised value. ‘The law was in force ® 


at the time of the contract, and the - patties 
must be presumed to have contracted in re 


tion to it, He further insists, that if this imple ; 
assent is hot strong enough to charge the 


plaintiffs, there is still stronger evidence ithe 
case before us—their acceptance of the ba 
and their attempt to enforce it. . 
To this reasoning the appellants have te 
plied: That the law did not contempt 
should be an extinction of the original ab 


tion. It merely intended it as.one of the mets 


of satisfying the creditor. If it meant ay 
thing more, it would be unconstitutional 
first, in making something else than gold aad 
silver a payment of a debt in money—secoiil, 
in violating the obligation of a contract, ‘Tha 
their consent was never given to. any such 
change—neither impliedly, nor expressly: for 







the agreement was entered ihtoin 1813;/and 
the act of assembly which, it is said, produces 
novation, was not passed until the year 1811 
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get felied on became a law in the year 1817. 


Butiat the time the agreement was entered — 
‘ao, an-act of the legislature was in force, 


twothirds of its- appraised value, to be sold 
-onawelve months’ credit, the purchaser giving 
bond. and security as provided by the act of 
1817. The only change which. this last law 
has introduced, is the salutary one, that instead 
‘of gelling the property seized under execution, 
for. the payment of: the bond under appraise- 
‘ent, and at a credit, it must be sold. for eash. 
This modification is favourable to the credi- 
tor’;.it enlarges, instead of restraining, his 
“fights, and consequently deprives him of the 
eyption: swhich the constitution.might afford, 
ifthe ‘statute was subsequent to ihe contract, 
‘and impaired it, 
#Wehave then, on the conatiutsionelity of the 
ited to us, the very same point which 
lnely exercised the learning and-the wisdom 
@the supreme court of the United States, 
tided by as full and able argument as any legal 
question ever received since the establishment 
a our government. A majority of that court 








Mhe contract on which this suit was brought, wou 
was, it i is true, made in the year 1813, and the —-— 


ghich required property that did not bring — 
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Western Dis Dis'were of opinion, that a law in force at thoting. 
~~ a contract was made, could not wate: 





as impairing its obligation. > deer ga 


"We could not add to the reasoning'on whid - 





that “conclusion was obtained: it. would 
useless to repeat it, It is certainly not fide 
from difficulty ;-but it appears to us freer fipg) 
it, than the other interpretation. Tt has"oq 
assent; and we may briefly remark—that'g 
the prohibition in the constitution of the United 
Statés against the states passing any lav: 
pairing the obligation of a contract, is calles 
ded to mean the legal obligation; it would 
seem to follow, the legal ‘obligation of a ¢0 
tract is, whatever the law in force at: the time 
of making it, compels the parties to do, ow. 
to do; and that consequently it cannot beeik 
rectly said that such a law impairs the obligh 
tion of the contract. That the laws of every 
country, in giving the right to enforce a 
ments, may state to what extent they wil 
permit them, and that the whole legal oblige 
tion is to be sought, as well in the law whith 
limits the right expressed on the face of the 
contract, as that which authorises it to wat 
all. enforced. ii, 
The plaintiffs, therefore, cannot, in our judg- 
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, successfully contend that the law i is eam orict 4 
tutional. Their ancéstor knew: at the —-— 


io he made the agreement, that if the obligor ~— 
‘fdnot-comply with it, his property must be 





b] 


| joldiet twelve months’ credit, if it would not 


| Dring two thirds of its appraised value. He 
‘kmew}too, that law required he should accept 
the bond, and try to enforce it. If this law re- 
-Jptes alone to the remedy, no question can 
arise as to its constitutionality. If it is to be 
regarded as a modification of the contract as 


| ‘expressed by the parties, they must be under- 


sood to have,eontracted in relation to such 
modification, and must be bound by it. 

» If, therefore, the statute had declared, that a 
polid taken im pursuance of its‘ provisions, 
‘should discharge the judgment and the origin- 
aldebt, we are unable to say that such a law 
would” be unconstitutional, in regard to any 
debts contracted after its passage. 

“Bathas itdoneso? This is the main diffi- 
ealty ‘in the cause. The statutory provisions 
directly applicablé to the point, will be found 
in 2 Martin Dig. 164, 11; and in the act of 
4817, p. 36, §15. The last directs that the 
sheriff shall return the manner he has executed 
the writ of fieri facias. The first contemplates’ 
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Western Dis, that: satisfaction-‘may be entered onthe 
‘ieee of judgment, and“provides for it being 
wiew® whenever it sull appear by the she 
7 turn, or the acknowledgment of the | 
his attorney, that it is discharged. In nei 
of these laws, nor in any other of oursstagy 
is it declared, that such shall be the eff 
a sale at twélve months’ credit, houg it 
true that no difference is expressly mai 
tween such a sale, and one for cash; “ 
. But-does not a distinction exist in the 
rent results produced. by the sale * 
and one on a credit, which it required nope 
tive law to point out. When made’ fof! 
first, the creditor has obtained that whit 
contracted for. He has, of course, 
satisfaction, as far as it is possible the 
the debtor, could furnish it. No exp 
claration was therefore necessary to mi 
such; it is the necessary consequence,oftie” 
creditor receiving that which he stipulate fo 9 
But when the thing given to the tor i . 
not that which he stipulated for, althoughie. | 
law might make it a satisfaction, it can nevtr ell 
be presumed, it intended to do so, _Bevause | #2 
it is interfering without any just necessity in Pe 
the gontracts of individuals, and dischargitig Pep 
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h the Parties ‘contracted, ee Se 
Bee ip aleorvadonday to-,there. being no “ 
tvfor.an laratio f fi 
ns any declarat ee *” 


ak » of opinién ‘fesnid to to exist in 
+ echt nseas ailmost -say. ubat- 
weral able force, from: the analogies: furnished 
ie principles of ur ldw. in:relation. joxthe 
juishment. of Shhgatens ‘by agreement 
ah parties. It js.a well understood 
4 Jof-our jurisprudence, that the: dis- 
a = at obligation is-never presumed. to 
| ein any ¢ other manner, than by.the g giv- 
fi which the debtor. promised ; 
‘and we have an article of our in whielt ex- 
itly declares, that. the: obligation by’ which 
deb ot gives to his creditor another debtor, 
‘Woes not | discharge him, who was. criginally 


e. 733 ¥ 


Dees 


thet oe RG ‘apcessary on 
¢ Of the creditor. to-effeet. novation inthe 
Vor. VIL'N.S. 28 
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Wes pn case, just ni iit cannot be p 
Az not: ‘the same principle forbid. non 8 
r ae: the e legistanige intended: it? ro te ! 
* Weapon whi y Sprbid if meres 


to have assented 10%, orin ober'nk 
the contract must: receiv es 
- tign.as. if the, provisions « “the law ha d. 
ineorporated ifito, and made a part off 
suppose it,had’ -been:inserted in this 
thatif, -the: debtor's property. spe: 
exeention, for two: ythitds of its ¢ 
lue,. itshould be- sotd. attinelve minal a 
and that the:bond of the puréhaser sl 
delivered to.:the creditor, ‘stich’ a stipa 
would pot ‘havi novated the original s t, 
discharged ihe debtor. If:it-wouldne 
iniplied -<onsent of the creditor ta 0.2 Jai W 
taining. these ‘eppations:: eannot 
greater ol ~ 
We conclude, - therefore: on Shi by 


the subject,” ‘by saying, thias: Sethe leg aa ' 
have not declaréd that sivelve-mondhif-baid | 


bi 

= is 
; 

4 
* 


“St p 
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he a discharge of a debt, ‘that the: ceredi- Wein 
pease he is unable to make the money on —~ 
onc , may resort to his original judgmene _ P89. 
“ey - Burns, 
es spatdoular case, the. decision. works 
te atid violates no equiliy, ine ofthe 
= volintatily presented his “property, | 
3. Satisfaction . Of a a judgment , 
ed inst his prificipal:, This ‘property 
ht in, afd then,:in the langiinige of the~ 
| ny taken on the tridil, ran it off, No 
ul “ie has been ‘shstainied bythe © 
» whose” property was sold, and ihe: de~ 
sequity, must-depénd’on his. ~But, ° 
th this.case offers tio proof. of loss. sus~ 
| ave are aware. that,under the operation: 
é.the:sprin pple ihave: established, other” 
oni es mnay-arise on, the, consequences which 
ol low s:saletnade to" astranger: "When-> 
y do come. “up for decision, unless’ ‘one | 
a of the parties | has violated the Jaw; or 
4 ted ils, provisions, the case will not pre- - 
~ quitable: claims o the’ ‘gebtor a alone: ’ 
eof the ‘ereditor will. require an equal 
b attention. When, the - debtor shall” 
i Lconttacted at etime, ‘when I had i rea 
] pe ov ieve Tcould perform iy’engagemient. 
Gren ss heyondimy eotitroul preverited 
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Wester Dis, me déing 80, Idid every thing inm ny: 
. Sept, 1828, . 
w~ to repair the injury. 1 sitrrendered’t 
itis, perty” in ‘exeeution. It lias béen’ so) 
Sans? amount sufficient to pay the debt. 
“failed” 16 to 66; the. fauilt is not mit 
“ereditor's, who resorted 16 ‘a remedy, 
“knew might terminate, notin’ as Le fot 
- but op arcredit... If Dain responsibley 
- imsolvenoif of sno issinoe Imai 
, 50+ again: on the: next, sale, and this’ He 
* of amy property. “may.. be: vested 4 
May‘it not be answered; ‘with-équa 
~ greater. strength’om the»part of -th 
J contracted with you in the nh 
would ‘comply with. your eng a x5 mh 
- faith “of. it, I have become houii 
“others. ' 1 gave. you. property to thefil 
“of ‘the moiiey. you’ rome oy 
‘noi, Becatse you-have violated. your ur 
. You wishto dischiirge it by that w yields | PY. 
me “nothing:. Thus: I am to” adil st fi, a x 
without any fault of mine, .exeepting y inipton- | she 
' . fiding in-your good-faith. ~ “The'conse 
“you Aepirecaté, as, to the constantly 18 
sales of: your” property, amightzbe'ot 
"either permitting 7 9 poriion of it to be 
cash,’ ee biiying.it.i yourselfy7ai 


se 








+ |< sharhe a Op 
" aes one of, pes a a3, a 

| gone complain. if. Petia 
> with- whom it originated. Rig iad 

8 spn hen sept an.argament 


ae 


y | ginal inloain “alter the shetifffasendaised 
| ‘seahe ‘pxeeution satisfied : «by. a twelve-mopgliy 
bond. . But,shis difficulty, arises solely. from. 
-* Ihigshers ff: giving greater efleetito: the fale 
| 4 hig. return, ‘1 than it is-entifled*¢ i ., He 
4 4 irr-obpdience t to, the aetof 181 Mien 
“he sels Yor any-.thirig pyit-cash;state ip-whiat 
1h manner he hag exequted=the wrh, without 
; “astating what. congpquerice follows, ite: Eo 
; ssOne ‘or two mjnog; .quegtiong:remain, ; 
t| (The -answer ayers: the regponsibility-of the 
| PARE Wemhingeleee secure and tliat 








_ onan dite ee be" ath 
ei fore te age RE sorte 


eight haired fd. “Goventy-nine dollars 


eis . 


soyointeeh: ks wilttin phe at ten) per: cent 


m=. 














wrt et DORE ERI 
a a fe 


os 


- Western Dit. 


October 1828. 
~ and 


may seal. - 
their rei 
and 


toc - 
ao 
not be addtd. 
by the court, 


‘oii. | 
tothe ver “ge Bhedon, severrbundred ‘doll atSy 
. Merebt, Re, as belng | duestohhin cava 
for work did Latiour, an tuillding: at 
aegis - The edtisé"was Submited to 
-she found. a vetdict “in favour of hs vi 


-prtie ‘sum “Of 663: dollars: “On this lia | 
the ‘judge a Guo rendered. jadgment tole ll 





XQ 
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- smountoftheverdiet, with apm. 
| sete offivepercent.per annum from the judicial —~—~ 
"jemand ; from which the defendant: appealed, 4” 
: (fhe. whole evidence comes up-on the re- Downe, 
aed, ‘together with the judicial proceedings, 
whieh took place in the court below. From 
these|matters' the appellant has attempted to 
deduce several errors, of which he relies, to 
1 a reversal of the judgment rendered by 
| te district court. _ The three first of them 
"| relate to the manner in which the j jury made 
beir ‘verdict and returned it into court, They 
ore left under th> care of a constable, and 
‘id not return their verdict until the day sub- 
le nt to that on which it was agreed on. 
2 s judge directed that it should be sealed; 
ars to. have been regularly recéived in 
7 \cpencourt. In this proceeding, we are una. 
aon any erfor which ought to be 
onsid dered fatal to the verdict thus rendered. 
e fourth error assigned has reference to 
the Fpairoeot It is contended that interest 
‘wwimproperly allowed, not being supported 
yy the verdict. We are-of opinion the judge 
dquo erred in allowing the-interest of which 
‘de appellant complains. The judgment in 


| ‘this ct 7; not pursue the verdict on 
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Meter bis: Which it purports to be based, for byitinoin | " 
ae terest was given. In aid of this ae 


oie, vol. 5, p: 448. bala 
‘There are two other gréundis di : 
gested, which .we deem wholly 
But the judgment of the district court m 
reversed, on account of the mistake im re 
to the interest allowed. sh 
It is, therefore, ordered, adjudged, nd 4 ie 
creed, that the judgment of the district cy * 
be “avoided, rere, and annulled : In |. 





is farther ordered, atiaiond cad Saal reel | 
judgment Pe, rendered for the x if tnd 
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e* ' HUGHES vs. HARRISON. cis fyi Wetem cetera 
Uapran. from the court of the 7th district emleon 
judge of the 5th district presiding. 
i RMrootor Epammee 
Mantin, J. delivered the opinion, of the,, , se 
curt. The appellant. relies entirely.on andre” the 
assignment of errors, as follows: - ane 
1. The sheriff's conveyance to the plaintiftht ated 
ydoes_ not state the amount of the nor corrects 
| non-the property sold. 


| f 2 The plaintiff's bid was ins ealctileseie 


yer them,,, 
{ie deed doesnot recite the nin 
\iparties to the suit, the writ, nor the style of 


ht ithe court issuing it. 
m || 4 There is a variance between the ens of the 
n, fled stated i in the petition, and that offered 


4 ipevidence.. 
: 15. The deed does ag in ei manner 


my the plaintiff bound himself to © pay the pur- 


> i a 





60) te 
money. 


The first, third, and last saci lial relate 
» oniistions in the deed, and are of no avail, 
fr the Code of Practice has provided that the 
property sold on execution passes.to the last 
lidder by the adjudication—that the deed 
wids no force or effect to the adjudication; 
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Western Dis, nnd that, consequently, the omissions of the | 


& ne 
Hannieon, 


_ be affirmed with costs. 


‘between the date of the deed ‘stated in the 


a ‘sheriff in the deed do not affect the tite le of the. 


bidder. Art. 690 & 694. 
The record not shewing the amount ei 
mortgages, we are unable to’say.w | 
bid does not cover them. e 
It does not appear that there is any vatiang, 












petition and that offered in evidence 
deed is set out in the petition, and’ fe part 
of it—the error of date between the snail 
in the petition and the deed anne 
fatal, for the latter corrects the former}; i 
does not appear that a deed different fromihy 
copy annexed to the petition; was givel i 

It is therefore ordered, adjudged, a “ : 
creed, that the judgment of the ‘dh rict cour 


Scott for the plaintiff—Dowons ‘ the de 
fendant, | 
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psd 


p E wiosoint | GREEN vs, BOUDURANT, ‘on Bats 
e | “heres rom he court ofthe event disc 


If the 


| athe judge of the ‘fifth: a" ea or 
payment. on 
"Pouren, J. ‘delivered ‘the opinion of t fees notes 


wee Bh ‘6te) @P given to the 
court. The defendant executed, in, favour of pisintif, bs 
pint his three several notes, due intra 
Jahoary, 1824, 1825, and 1826, They were 2° de’enig 


oa in pe payment of a tract of land, and 2. CON- notes i 
a 


‘was annexed ¢ to them, that 1 in case the ery on onc. 
was ‘overflowed, and a crop lost by high mained in 
ater, ‘payment wus to be Laremyrs for one ~ es. 
fa, without interest. . " bepenyed for 
* There was an overflow in ‘the years 1823 prevent e. 
ind 1826, and a ‘partial one in 1824, ‘which — 
‘diminished the crop of that’year, “© 


ip his action is broaghton ihé'note which 
frst fell due, and’ as a crop was made in 1825, 
thre can ‘be no doubt the plaintiffis entitled to 
feddver, unless the deferice’ of payment, ‘sét'ttp 
in the answer, has been sustained. Nay ir 
{The defendant paid the note which became 
due in. 1825. He insists_this payment was 
made in error, and should be imputed to the 
pote then due, viz. that on which this suit is 
brought. "This defence might} perhaps, ‘avail 
him, if the payment had been madé to the 








Western Dis plainuff; but i¢ appears he paid his : 
Aw to.whom the note had been. stransferved sop 4 


Grrrn 


ROUPURAR? i. not one fot which the plaintiffis respe 
| | He cannot be prevented from recovering wh 1, 
is due to him, because the defendant hag paid 


the defendant, 
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valuable consideration... ‘The cron tae 

















to others what was not due to them. | 

There is a bill of exceptions to the. jud a 
refusal to grant a jury. 'The prayer was nad 
after the jury was discharged ; and he agh 
portion of them were then out ina ¢ imi j 
case, and confined because they ould 
agree, the judge acted.correctly in refasing 
the application, He could not know, hatte 
jury then in deliberation, would give a verdig 


before the end of the term, and the tial fi je 


cause might have been postponed. 44, 
: We,do not.think this a, case in, whi te 
mages should be given for the ane 
frivolous. «... i 00 lt 


It is, therefore, ordered sadjudged, afidde 
creed, that the judgment of the di stric 
be affirmed With costs. ich 


Siena for. the plaintiff 
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( WALSH w. TEXADAS SYNDIC. “Westen Din 
pa Faker 
Arpeat, from the court of the: 7th distriet— 7 


; te jadgo of the fifth presiding, ae ae 
| ‘Ponrer, J. delivered the opinion of the writin. 
| | court!’ The plaintiff seeks to make the estate 

_ | of one Texada, deceased, responsible to ‘him 

| | ao joint purchaser of a tract of land which he 
aequired from’ M. Collins.’ The defendant de- 

. | nit any share of his intestate in the original 
giatract, but contends the intestate bought, 
luring’ his life time, the one half of ‘the tract 

| | fom the plaintiff. ~ This difference between 

| | the parties, in relation to the manner in which 

| eeproperty was acquired, does not appear to 

‘| stise's0 much from any contest between them 

w:to. the principal sum due, ‘as from different 

» | aigilations in the contracts with regard to 
imerest: Inthe deed by which the plaintiff 
uquired, he promised to pay at-the rate of ten 
percent... The sale to the deceased is ‘silent 

mthe subject. 

» | ‘The petition states the fact of the plaintif 

| ftehase—Texada’s participation’ in it~his 

| filare to comply with his engagement—and 

4° | telarge eum in interest and costs which the 
‘Mitioner had been compelled to pay. The 
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Wester Dis"balance, after deducting two: payments te. f 


poe — knowledged to be made, is stated to be B39 


Wasa 

Ci aygg 8 
TExapa’s 

SYNDIC, 


_ because.it-was contradicting’ the writen at 









The answer consists of a 1 general: : 
On the trial thé plaintiffs offered pai 


dence to establish ‘the partnership im thgifur. : F 


chase of the'.land, .The testimony, ‘althoagh 
objected.to, wasadmitted; and in: “nutopinidy 
erroneously, for.two, obvious 










of the. plaintiff, by which, as ownerj@f slp 
whole tract, he sold one half. to the deegag l 
and second, because it was giving parghi 
dence of the alienation of immoveak 
$Joicdve ii 50 + PES 
But though the judge admitted the evidengs 
he refused to sanction the conclusions chu ) 
plaintiff endeavored todraw fromit, Juilgmest 
was given for $2100,with interest at Sperém 

It is unnecessary for us to examine thea 
rectness of the opinion given below; omithe 
evidence there admitted, Rejecting ity as we 
are clear we must do, the jud 
rect, 'The amount of the purchase moses 
$3000—900 is proved to have beemipald, 
and the property being susceptible of produc! 
ing fruits, interest was correctly charged @# 
five per cent. (tea . , ofa 
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| tis, therefore, ordered, adjudged, and de- Wester Di 
: | ce that the judgment of the court of pro- wan. 
i ‘juies be ‘afirmed with costs. Wom 


Texapa’s 


i | “lint for the plaintiff—Scott for the defen. 
% - dants. 
WRATHERSBY vs. HUGHES. 


APPEAL from the court of the 7th district— The appel. 
the judge of the fifth presiding. or Ange 


error, that 
the judgment 


: 

f. 

h 

) 

f, 

‘ 

fe 

i Mant, J. delivered the opinion of the was — 
: aa The defendant and appellant assigns 
é wan error apparent on the face of the record, 
: at the judgment was pronounced and signed 
r wa the same day, and the court immediately 
@ | adjourned. 

# | By appealing, the defendant has chosen to 
a consider the judgment as final, and it is now 
F | 00 late for him to pray to have his appeal 
, dismissed, or assign as an error that the judg- 
| nent was signed before the three days which 
® | were allowed him to move fora new trial had 
° apired. Every one may waive what is iatro- 
a] duced for his benefit alone. By signing the. 
eo jidgment, the district judge did not deprive 
a he defendant from moving for a new trial. 
"| Vor. VIE 30 


U 
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Western Dis. We held so in Gardere vs. Murray, 5 %1} 
‘ow "244. He might have done so at the follow. 


WEATHERS-. 
= 


Fivone, 





* 
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ing term, and if an execution had issued, he 
might have’ prevented proceedings on it by an 
injunction, — silk 

His interest might prompt him to conde 
the judgment as final. He did so by appeal 
ing. The appellee might then have said the 
appeal was premature; but the appellantem 
not say so, and demand the dismissal off 
own appeal. Neither can he assign as emy 
that the judgment was signed on the’ da i 







was given, because, by appealing, hek ste ; 


cognised the judgment as final, or, in the 
words, as signed in proper time. Seethegm 
ne — 


r 

It is, therefore, ordered, adjudged, and de 
creed, that the judgment of the cinta 
be affirmed with costs. 


Downs for the plaintiff— Winn for ii 
fendant. 4 
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ae Western Dis 
; BROWN & AL. vs. REVES & AL. Octaberi828, 
, F . ‘ t R re Seamer 
“Aprran from the court of the sixth district, 4 buyer, 
% ee while. ig the 
° ee ea 
Martin, J. delivered the opinion of the and undis- 
ae P turbed pos- 
gourt, ‘The plaintiffs claim the amount of tWo session ot the 
i sae co ‘ ing sold, 
promissory notes, with interest, given for the ey 


price of a tract of land, purchased by the de- hold the 


price, simply 
fendant Reves, and by him sold to his co-de- 9", Piet. 2 


in the vendor 


fendanis ; and pray thet on the failure of tye iiits of 


a buyer who 


Reves to pay, the premises in the hands of the purchased 
under the old 


later may be sold, under the mortgage in the code, to sus- . 
pend pay- 
d of sale, ment when 
; 4 . he dreads e- 
_ The claim was resisted, on the ground of viction, are 
; not governed 
the absence of any title to the premises in the ®Y the provi- 
, sions of the 


yendors, atthe time of the sale or since —™ “¢e. 
There was a claim, by way of intervention, for 
damages, and the value of improvements. 

“The district court, afier a verdict for the 
‘plaintifis, gave judgment against Reves for the 
imount of the notes, and interest at five per 
cent. ; and that the premises may be sold. ~ 

From this judgment, the defendant, Reves: ¢ 
appealed. 

hisclear the court did not err—the defen- 
dunts made no legal defence. The sale. took 
place before the promulgation of. the new 

mde, and the law was decided by this court, 


| 
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Western Dis. 7 Martin: 223, vol.6, 523. The vendee could 

Cee not refuse the elaim of the vendor for the price 
Brows & 4 on the ground that he had not a title to ¢ 

Ravas & At premises, and therefore the vendee aid ‘ 

acquire any—unless the latter was : 

disturbed by a suit. me 

There is, however, a bill of exceptions being 

the charge of the court, who instructed @ pore 

jury that - | dante 

1.A buyer,while in the peaceable and up dis 

turbed possession of the thing sold, cannoh) ; 

law, withhold the price, simply on a plead 

want of title in the vendor. vag 

2. In a suit for the price, the venrin | 

bound to shewa complete chain of conveyay 

ces to him, and a better title in himself tat 

the whole record, _ 












3, If the jury were of opinion, from theen- 
dence, that the plaintiff had fraudulently gid |. g, 
the property of another, and the consideration Tho 
of the sale had entirely failed, they nit i 
for the defendants, 





4, The vendec having accepted a convey- 
ance of the vendor, with a warranty, could not 
require security, unless a suit was instituted 
against the former, 


ee 









ae 


a Ss = FF 


“See ea ee ee Se pi 
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J ave ra, second, and last of these proposi- Western Vis, 


Ovtober1828. 
ions, are in perfect accordance with the —-~--—~ 


The third might have, perhaps, been objes- 


| eed to by the plaintiffs, as irrelevant, there 
‘| being no allegation of fraud. Certainly it was 


more favourable than injurious to the defen- 


| dants, But their counsel urges it was of the 


latter cast, being an affirmative pregnant with 
the negative that, unless there was fraud, the 
pry could not find for the defendants. Admit 


| his, the negative proposition would be in 


secordance with the three of which we have 
expressed our approbation. 

“Jt is, therefore, ordered, adjudged, and de- 
treed, that the judgment of the district court 
beaffirmed with costs, 


» Scott and Patterson for the plaintifis— 
Thomas for the defendants. 





PIROT vs, BEARD, 
») APPEAL from the court of the sixth district. 
Wires, J. delivered the opinion of the 





‘ - of this tribunal. See the eases al-®*°™"**" 
cited. Reves & At, 


Appeal dis- 
missed, for 
want of a 
statement, 


court. In this case, there is neither statement - 





. 
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Western Dis, of facts, bill of exceptions, hor any other tat, ; j 7 


—_ by which the court can revise ore 
IROT 





Bit;,, the judgment below. Itis, therefore, or er . 
adjudged, and decreed, that the appeal’ | 
dismissed with costs. codh< | opr 

Morris for the plaintiff—Rost for t *& : sf 
fendant, ol Wet 
é - court 

GREEN vs, DAVIS & AL. Bi. given 












A purchaser APPEAL from the court of the 7th dis 
of the pro- ‘ bin 
perty of a 


fuccession,  MAarazws, J. delivered the opinion 


cannot offer 


in compen- court, ‘This suitis founded on a fp 
tor’ ‘et® note, by which it appears that thedefendams 
agreed to pay to the plaintiff, in his capa 
of exécutor, the sum of 650 dollan= 
Their answer does not deny the execut “a 
the note, or justice of the claim made onthe | ® 
part of the plaintiff; but contains a ple of the 
compensation, in support of which , 
several sums of money to be due to themffom | 8 € 
the testator and his executor. The principal dlain 
item in support jof the plea of compensation dear 
.was-rejected by the court below ;‘andethe | | 
defendants, dissatisfied with the jodgmel 
which was rendered, appealed. Perse 






















re pew the items of set-off, or compensation, to 
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The evidence and documents of the case, aie Di 





—_ 





“iae been settled by a judgment of the court 


‘| of probates for the parish of Concordia, in a 
| proceeding which took place between the 


present appellee, and one of the appellants, 
viz. Davis. ‘The judgment rendered by the 


| court of probates appears to us to haye been 


given according to the true spirit and mean- 


| itg of our laws relating to the administration 










S08ch6FhODeM OS Se OC — $$ —— ee el ee 


v inheritances. It orders a concurrent and 
‘pro rata payment of debts, due from the'tes- 
jator to various creditors who presented their 
qlaims to the court; amongst whom, Davis, 


| wee the defendants to the present suit, seems 


| have appeared, This judgment, on the face 


} efit, exhibits an adjustment and decree only 


im favour of one of the persons defendants to 
“the present action; and, perhaps, on this 
‘ground alone, might have been legally rejected 
as evidence of compensation. But the sums 
daimed as set-offs, are in our opinion so 
dearly inadmissible, without doing violence 
our system of jurisprudence established for 
the administration of the estates of deceased 
persons, that it is deemed unnecessary to de- 





in number; three of which appear 10 5.00% hin 


« 
‘= 
£m 
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_WerternDis, cide any thing positively in reitinsiog 


Gare 


Dass ke AL. 


—" crepancy between the party defer 
suit, and that in whose name the debé jy 
sed as a set.Off, appears to stand, . , bi 
According to the judgment of the © 
probates above cited, the appellee.¢ 
have paid, with propriety, the whole dé 
to the appellant, Davis, The latter was hi be 
to await a just and full administratic , 
estate managed by the former in hisieg . 
of executor, and receive payment fron 
according to a legal distribution of the 
his possession. 3 
To give effect to the compensatioy 
offered, would be contrary to the vet 
dence which establishes the debt due 
the succession of the testator to one of fi 
fendants; and in violation of the just ce 
equity inculcated by our laws on the si 


of successions, 
The note of the testator, dated i 


_ and transferred by endorsement to. 


ought not to have been admitted in compli 

tion: The present suit is brought on ap 
mise made to the executor, in consider ono 
property purchased by the defendants at d 


sale of Dunlap’s succession. If creditors of 





oa 2 i bei oe 





shanice *% Bots. mi ehya 
as misedhato p ‘tot 
below nl 
5 AER 


te 


| ae EP ot, yc 
. @Pcents;* TO 
ae ee 


ned: with eal ae 
0 fered, adjudged, and decreed, tha } 
0 en sf the district court “be ang i 





‘ ode a eer ti : 
| tt j fe ; & r] Wes, ; ee = a> : x ro a * 
at See ey 
we ire. supported by: The ag t ground 


s needless,to Biro first 
. Bi 4 it. a ae % . 


hag. 


% 
ate 


elOrdered that iE poe 
ebb of the oe * 





chia ae vhi 


_ yher estate... .. 
ec: og at ene 
P Winer: and thatif thé S¥eea.helénged to th 


pt any hty.10 se Lill 
“4 ele iy eli oni 


Phere - was 
which the oy 


of his’ =. so that the } pe 0 B4 e 
igsue.is not supported."= i ee 


ab Sy. Itdoes! not appedr,t ihat Do 


* 


7  sauthority to ‘sell the, saver DL ‘ 
S “was authorised generally tot 
Lo the defendant's ancestor. : So 
fendant ean only avail himself. ofthe 
ratification and prescription’. 





oO ri A a a hothe i= « 
ry : 
fag hex inde ¥é,. nd a, “he 
ee ane 
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which arises the only question that hes Watem Din 


ed for our consideration. . Sox 


pigper charged the jury “that theaffie ) 
ains no charge of ajcriminal nature; 
aa not charged the plaintiff had re* 
Mithe stolen goods: that the affidavit only 
pies, that the defendant verily believes that 
' rob ry was cominitted by a négro man 
pand that the effects are kept and. can be 
dat Mr. Lewis Gorton’s—the said Gor- 
knowing them to be stolen, That the 
sds. might be kept at the house of said Gor- 
jand/he be innocent. ‘That if the warrant 
bichissued on the affidavit contained. any 
mmore than was set forth in the affidavit, 


endant was not responsible, but the 


his opinion we concur, The-affidavit 

jot contain a criminal accusation, and the 

ke of the peace acted incorrectly in issu- 

i arranton it. There is no charge, the 

lif received the effects, knowing them to 

fiélen, ior any: that he concealed them. 

pal gation is nothing more than: he knew 
len.goods were at his house. 

at though strictly and technically consid- 


oe ithe affidavit did not charge the plaintiff 
9 Yeu. VEIL 32 











Were Di with sity dtane pinine biel 


ape ay 
ee 


Bannan 

















country, it cannot be denied that .to-0 . 
ufderstandings it conveyed an.'i my tat 
which had d tendency to injure him,any 
jadge should have charged the jury thatif 
believed the expressions were used 
parpose of defaming him, the defe nd r 
responsible: Whether he did so¢ 
cannot say. ‘The whole charge devil cal 
up. “We can only pass on what wastage | 
us, We are bpund to presume in ‘ ve 
gence of any thing to the contrary  appeatiny 
that the judge stated the law cc 
jury, onall points of the case. The de 
before this court, has disclaimed all ia 

of accusing the plaintiff with nalit 
improperly having, or concealing the Bpade, 
and it was} we presume on these g z he 


“hi is therefore ordered, adjudged, 


creed, that the judgment of the distries 
be affirmed with costs, a 


= 








‘fF THE STATE OF LOUISIANA.’ 
ighepier ‘HUGHES’, HARRISON. 


é Qvw 
from the court of ‘the sorta i = vin. 


| ee hod judge of said court presiding, aed 
Poster, J. delivered the opinion of the oi 
court, The appellant assigns as error ooo to 
parent on the face of the record:—a judg- 
bnt against her for the whole amount of a 
note executed by her jointly and severally with 
| her, husband, the consideration of said note 


earerewed om the face of is, “being. the 


. te plaintiff contends, this . error oe 
, have been corrected by evidence introduced on 


“ ‘the trial it. was open to him to prove the 
2 <a was for the benefit of the 


* Married women cannot under any circum- 
_ | ‘Mances become'sureties for their husbands. 
'| Tisalleged in the petition that part of the con- 
: ‘sideration of the obligation, was a . ebt of the 
husbands, for so we understand the expres- 
| dence could have been legally received to con- 
. ] ‘ttadict this allegation of the plaintiffs, The 
- apparent error therefore could not have been 
torrected by proof. 


































25N CASES IN ‘THE SUPREME COURT 
i» ‘The case must be remanded ‘in ode ra 
‘S- itmay be-ascentained what part ofthe a 
Hyaurs 

iin vnaon, “2tion of the note was received by the 
At the clése of the argument an. obj 
Was Yaiséd that there was nothing # 
on record whicli established the aj Bye 
be ttiarried to the person with whom &f 
ed the note—all the papers in the case regs 
titléd: “Harrison and wife.” "The itaiay 
directed to Mrs. Harrison. ‘The plaiiaiy | 
his petition states her to have signéd ‘fh 
with the corisent and Aaa 8 
tnt Hlarrisoit:” ‘Fron all these’ tietiit ae 
cuiinstances, we cannot resist nee avittio 

that shéis the wife of her co-obligor, 
yieldour assent to this impression ‘th ou re | 
readily, because as we remand the’ é& m4 a 
error on that side will only delay the plait : 
athistake on the other would forever We ve 
the’ é ppellant ‘of ‘the epee ee a 


an % , 
fords het. a a 


_M<iatherefore atic adjudged . 3 
crepythat the judgment ¢f thaciaeseaagam 
aunulled, avoided'and reversed ; and isiefia | 
ther ordered, adjudged and decreed, shatibe | 
case be. remanded 4o the district court4abe | 













| Sapreae from the court of the 6th  —_ 





.  Moruews, J. delivered the opiniom of thie tame. 





once special- 





ne Baa 








: pur This suit is brought on two negotiable endorser oye or sllbod 
. | Rowtes, the amount of which the plaintiffclaimes ray the , 
_ | from; she, defendants, as representatives of the Tian 


first;endorser, who is dead. He “tained 
Jpdgmens, against them, in, she court, bolaw, bent en.” 
| from which they appealed. ae may mai 
The pleadings and evidengc of the cause i wit 
hew that the notes in question had | been to sane ham 
gi y endorsed, in full from.the payeedown * 
~Wthe present claimant, who endorsed them 
‘ipblank, which endorsement was never filled 
up to any person, They passed into other 
‘ands, under the: blank endorsement, who 
‘gawsed them to be protested for non-payment, 
| 24 notice to be givon to the endorsers, No 
“tptransfer from the. Jast holder to the present 
‘Plaintiff, appears to have been made in wri- 









& 




















54 Cf case TH Pa ott 


F Westem Dis, ting ; but after he had obtained p 
October 1828, 
core the notes, he filled up his own bank 
oe ment to himself. “. 
nne, ‘This act, as i it appears to us, cahne 

the situation of the appellee. He cot | 
create no more title in himself, than th a 

he had by the re-delivery of the notes, : 
possession acquired under it, as a & ‘ 
holder. According to several deeisi 

this court, the drawer of a bill of e 

accepted in-favour of the payee aiid 

of a note of hand, when the endo sement 

-been filled up to the endorsee, cannot thi in ia 
actions on. such ihstruments without roving 
a re-transfer of the tile and interest thusifime 
ferred and acquired by the latter. In| 

» cases, the mere possession of the bill @ 
unaided by any proof of the extinguish ie 
the rights acquired by the holders of'indll ar = Dad 
ferors, was considered not even as pri | 
cié‘evidence of title in the latter. Se! 7 
p.301 § 273. | 

It has been also decided by this’ Court, | 

the “holder of a negotiable note, H 

a blank endorsement, may maii ain 
suit without filling up the same to himsel 
He is consideréd as having obtained : afallar 
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» title to the instrument by delivery, w. 


p, sppored on regular endorsements. 
is immaterial through how many hands 


a) bere raed panmance of thindemple “ses 
od de of transfer. 


ding to these decisions, the plaintiff 


il in the present action, unless a just . 


{ asonable distinction can be drawn be- 
e 1 the situation of an endorser in blank, 
id one who has made a full and.complete 
ransfe , expressed in writing, This distinc- 
ion, we are of opinion, may bé fairly made 
na note is handed over from one holder 
. Undera blank endorsement, pos- 
| gion alone is evidence of title, at least 
grima facie. Af it should return in the same 
nan or to the last endorser in blank (whose 
gxorsemént, it is true, has transferred his 
htto all and every person who may become 
holder, and remains transferable; by simple 
ver’ bie the world) what reason can'be 
d'to prove that the last endorser may 
thie manner, be revested with his origi- 
shis? . Until the re-delivery, he had no 
y because that.was’ transferred. by his en- 
nent, But.this being in blank, the sig- 
» of no other person was neceSsary te 


Dis. 


Spates 
conra 





Western Dis: hoop the paper in Seton § 
wy an endorsement is full and 5 
ae care of the endorser is soon 
Gune transfor right and: title 1 ‘air 
and would be necessary in a te-trar 
endorsee; or proof of payment t erp 
one to be © required in ‘oi “a 
“Itis, therefore, ordered, singed 
creed, that the judgment of the dis 
be: affirmed with costs, 


Thomas. foe she plainitt Joh 
the defendant. 


ott if : 
eZ © 4 


FULTOMS HEIRS vs, WELSH AL. 


be. 


A judgment -APPEAT, soo asgeceomgiteat the'si “ld 
withont rea- id # 
“tie tot” Maraews, J. delieead dive “piniell 
" egurt, _In this case: the plaints 6 
to a certain tract of land described init 
tition. The defendants. pleaded as.resy 
cata, a judgment obtained. against | 
tor of the former, by Collinsywho,was» 
warranty. .. Thisplea.was rertored: 
court below, aaa: rendered ir 








APPEAL ae ay ‘ed 


: the peste ¥. ths district pi 
eg red pil 


A twelve months’ : bon wa 


eS Sitios: ties out of the district 

on ole, to to Parish of Rapides;:'The sheriff’ 
“ae obliga. “Betis; into office of ‘the parish fo 

7" al altho? was, appointed, and tlie _Obligo 

# teak” bond in thé thas OF the clere 
eet The main‘question in the "case is 


valations = OF this payment. mei | 
lies, _ Ste bette that question’ ahh 


| “copy of the bond; its introdu a8 
é sed by the defendant, and thee 
lt ~We think this decision 0 
the defendant had already. produ ed 
ginal, under a notice from the plai ti 
‘Thecopy ¥ was therefore secondai 
_or evidence. . 
~ _We-also concur with, the judge be 
the merits, If the case were to be i 
: * the amendments lately stro 
= ee 2 


Mn 


oy 





oes >. 
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slasic sion he came 10; would. ee ig 
nt. theibond was given at, the > time the: 


in fotce, and by the 140th arti- on ~ 4 


chapter of that works age 288, aie 


er the ‘old law-<the bi he 
pe i Perhaps ai’ act of tte. 


tutional, if it were expresily ne  incliade 
cts entered into before™ its  Spassage, = 
‘Tesillied €learly from the whole. context 
lie Taw. maker inténded | to ‘apply it to prey. 
‘agreement Bat it is a sound*rule of r- 
e jon Hi io consider all laws, except those 
slate to remedies, as applicable ¢ Only . 

ts entered into after their enactment" 
ave applied that doctfine to several cases ° 
cat not on prineiple, ‘be distinguished: 
| this, more particularly that of Miller vs . 
balds, & al. vol. , “665 =e0k 3, 17,6, 





3) There can 
wea Put be ae 


_twan an thoi in- 


™ strument SU 
ed on an at 


sia a below, and he appealed, ‘Ap eX a 
ae: tthe ¢ case induces us t 


? his % 


+ Sa We. can’ discover as variance, i ef 


oe could. ‘have > arisen, for th 

* was annexed. to, ‘and made a pe 

tition, %,; : 
But, on ooking i into the record, 
judgment we ought to pronounce, Ww 
* €ase 80 placed.. before us, that the me 
not be enquired i into,, _An important 
viz. the decree of separation betwe 





a _rorEN vs.* ee: | 
PE fous. the. court “of the sixth ‘hinel preg 
judge of the seventh presiding. “eo x 
: a Wi Re Sie 
1IN, J. rialivetes the ‘opinion of ay | / 
“The plainuff,. as ‘forced “heir of. her ie. a «pri 


dmother, ‘claims certain slayes in theot void, bat ®. 
" yoidab - 


si¢ ion ‘of-the defendant. Phe general 
le: e, and prescription; were plea-" 
*: S 


yerewas judginent for the defendant, and 
Maintiff appealed. 
is ddmiied that the defendant is in pos- 
on ‘of the slaves'since the first of Febru-' 
0: » and ‘the plaintiff became a wi- 


ae 


ae - 





Tori Lael ‘ta be sae 


= ise. 


wards of twenty-two. years; ad 


injbad fi, € 3 
art. 14, - ee 

But it is: said the defendant po 
- the-will of a person who had:no ri it 
* fer the whole property in: said neg rs 
her: forced heir, the plaintif ane cor e 


the defendant, holds ‘as a co-te 
plaintiff, and cannot prescribe. 
~The donation causa mortis..6 


~ estate of a person who is forced 
oid; the donation is good, butire 
214; ¢ art. 26; and this reductic 


claimed by the forced heir; @ , 2 
legatee’s: possession i is in her, own ri 


Itis, therefore, ordered, adage 
creed, that the judgment of. ihe ai 


» be affirmed with Costs. 


z 
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for the plaintiff—Morris | for the Westen i a s 


a ; 
—— sg 
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A 


CHAIN vs. egy 


from the éourt of the sixth ee _ Tholetten 
be 5th district igi Mat. a remot 2" ee 
henna 
Re dabvered the opinion: af the'san rnnot be gi-. 
‘his is an action for work and labour. dct , 
e been two trials;in the. court below, 2 not fous 
ve ts in favour of: the plaintiff 
y-question of law. in the” case, is” 
ed by:a bill of exceptions. ee 
¢ defence ‘rests on the non compliance, _ 
6 plaintiff's assignor, of ceriain.condi- ”% 
stg make a ‘be of the contract, 


od 


eé Beviish ihe eS on his’ pare . 


he'st pulations he had entered into, oy 
: iden ; ett . jaddressed to bim ah. de 





~ 26t a 


es 
© Westem Dis. On. Oy esti we disove n 
Ovtober 1828. : 
—~ “would authorise us to bi silane: wi 
CHAIN aie 
Us. » 
Kerso. 


o sapeah Y pee in the court | ee 
ordered and decreed that the.p! 
cover ‘of the defendant the sum. oft a eh 
and fifty dollars, with costs inthe, 

ate <taphabe dee 


‘appellee. - 


Winm for “the banit# 
Pie 


%} r 


a 


Atrariswer — 


, ae g i 


cannot be 
vfiled the day © ~ 
‘the cause.is ~= 


ee for argu- 


Phe plaintif 

. ' Inst ‘pay 

sn ericanlode. court. © In this: pens the appe 
mand is ; 

proved, 





a in n express provision “io that effect. 


ly question the case presents, is one 
demand was not proved: the “defen- 
a vin ng ‘expressly denied ‘ any was made, 
e] inti aqd. appellee relies'on thé code 
Bibs In every case the costs shall 
id by th party, except in ease of com- 
itio ortéal tender. 
le. } court jee! of 1813 § 31, requires § an 





Flin ne ait Ooty 
fondatthee,. 


‘ 


MILLER. vs, RUSSELL. 


i 
"Where a ‘Appeat from dic court of the bt 
wick, and thejudge of oid sf Presiding. 
cannot be "%s is San, Naa 
coor gee. Manse 


‘dence 


-down on a C00, 
former trial. 
in the cause, 


: Seep 2 oh 


ate. Aa 





nls against the obliged 
it it thie case. was rendered against 
in the Covet below, from which” 


Fe 


in 


agains him, in Alabama; and 

oe the present defendant, or his cos 
igo! ha paid, .or in. any manner satisfied 
‘a at thereof ‘There was evidence sie 
¥6n iil of. the cause in 


2 “the esi to- ce bond which i is s the % 
the'present action... “The testimony of 
PWiorter proves these facts;_but to it 


fa Dill: Of exceptions, as. having, been, 
| — 


ae taken down in writing, which 
fintiff was permitted to’ read on the last _ 





taken down his testi ony,v 
no better evidence (peri ps itt, 
that which had been’ ‘obtained 


m4 i obebd: ‘that the j judgment of the lis 
| ‘be affirmed. with costs | 





ink Aree bes 


af ae 


i received ‘the gash . ma * 


ee 


- 
«~ 





= a ae “he sought x 
: ve defence, 


Phiimas, fag “aramaea 
Ahe defendant, « peed 





a Feel 
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julled, avoided and reversed; and it is Western Dis. 
ordered, adjudged and decreed, that ae 


be judgment against the plaintiff as in — 


vs. 


@seofnon-suit, with costs in both courts. — 


P ‘Scott for the plaintiff— Wilson for the de- 
Jfendant 


CRANE vs, BAILLIO, 


APPEAL from the court of the sixth district, og ee ae 
e assig- 


the judge of the fifth presiding. nee must be 
by matter of 


a aim J. delivered the opinion of the Kor? aes 


¥ fore he claim 


ee ° a writ of sei- 
‘The petitioner, as third possessor, ob-zure & sale. 


tire A partner 

4gmed an injunction to prevent the execution cannot offer 
i‘ a partner- 

fa writ of seizure and sale obtained by Bail- ship debt, in 

compensati- 

ic ho, a8 syndic of the creditors of the estate of J.on ofa debt 


is, in 


a Gordon, on a mortgage given by the peti- ae oy 
ter’s vendor to secure the payment of two 

jotes ss due to Maria C. Wilson, for her bene- 

that of her minor children—on the 

aff avit of Baillio that the notes were given 

br'a debt of Gordon’s estate, at the time it 

yas administered by Mrs. Wilson, were sur- 
Mendered by her to the court of probates and 
Seame to his possession as syndic of the estate. 
Vex. VII. 35 
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Western Dis. 
October 1828. 
Pry 


CRANE 
vs. 
BAILLIO. 





CASES IN THE SUPREME COURT 


The injunction was dissolved and ee i 


titioner appealed. | 
His counsel urges that the i injunction Silk 
improperly, as none of the facts to be estab. 


lished .by the applicant, except the creation of | 
the debt and mortgage, were established by | 
authentic acts; but merely by the affidavit of | 
the applicant. He relies on 10 Martin, | 


Wray vs. Henry. 
We held in this case that a writ of seizure 
and sale could not be obtained by an endorse, 





who did not establish his right by an Seri 


tic act; it is not necessary that the applicant 
for a writ of seizure and sale should produce | 


an authentic act, by which the debtor became 
bound to him—it is sufficient, after having pro- 
duced the authentic act by which the debtoris 
bound, that he should show he has succeeded 


to the rights 6f the creditor; but this he must 


do by legal proof, and one’s own oath is no 
legal proof, except in cases, in which the law 
for particular purposes made it receivable— 
El que pide execucion ha de legitimar su 
persona, Cur. Phil. Executante 12, El here- 
dero ha de legitimar su persona en prin 
cipio de la litis,o en lo menos, en el termine 
de la oppocicion, id. n. 6. 


eceesoe@ieeseesas _& FB 


whic 
/ | lish 


= 
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+g his part, not susceptible of proof by authen- 
fc act, as when, being of full age and only 


heir, he succeeds to his ancestor; while he, 


who succeeds to the rights of the creditors by 
1 contract, has always in his power to produce 
1 authentic evidence of the transfer, 

Having held, in the case from 10 Martin, 
“that the endorser of a note, the payment of 


which, is secured by mortgage, cannot estab- 


| lish the endorsement, at the judge’s chambers, 


by witnesses and consequently by his own 


path; it follows that Baillio could not establish 


his right under Mrs, Wilson, by his own affi- 
davit. 
But, in the present case the evidence spread 


onthe record in the district court establishes 


by authentic documents that Baillio is the 
syndic of the creditors of the estate; that the 
notes were received by Mrs. Wilson while 
she administered the estate; that she surren- 
dered them into the court of probates in the 
‘ettlement of her accounts, as evidence of un- 
collected debts due to the estate. On this evi- 
dence at chambers, a writ of seizure and sale 
ought to have issued, and if the district court 


25 


7 1828, 


_jgthat his heirship is often, without any fault ~~~ 


RANE 
vs. 
BAILLIe. 


| The reason of this difference, as to the heir, Western Dis’ 


+ 
, ive 
a4. Sar, * 
a 

; 
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Wertern Dis. had made the injunction perpetual, the ¢ 
wy~— tor might have instantly prayed for a new ¥ 


CnAx®  of-seizure and sale; this justified the disty 


BALM. Court in dissolving the injunction. a 
An injunction, which has issued unadvind. | 
ly, will not be dissolved, if it appears from ibe | 
evidence that the party will be instantly enie J 
tled to a new one. Bushnell vs, Brooms | 
heirs, vol. 4,499. E.xercios vs. Weyss, bl | 
3, 480. 
The petitioner has offered woman 
a debt due by the estate to the firm of Kay 
Shiff, of which his vendor, the maker of’ ie | 
note, is a member; this was properly rejedie | 
as a partner cannot apply a debt due to the 
partnership in compensation of what he dis 
in his individual capacity. a 3 
The petitioner had a right to complain | 
the issuing of the writ of seizure and salejbe 
fore due proof was exhibited of all materi. 
facts; he had a right to suspend the execution 
of it, and cannot be mulcted with costs fir 
having done so. “ 
It is therefore ordered, adjudged and de |. 
creed, thatthe judgment of the district court 0 
be annulled, avoided and reversed, and that | 


fad 


a ae 


a an 
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| ihe injunetion be'dissolved, the defendant and WesternDis. 
" gppellee paying costs in both courts. aber 28 


a ug CRANE 
, ae >: intifie— ///7: vs. 

“a _ Rigg § Winn for the plaintifi—Flint for , 
i ihe defendant. 
sed. ponin 

"| —« GASSON vs, LOUISIANA STATE BANK. 
nie | LOUISIANA STATE BANK vs. CASSON. 
is } _— Arreat from the court of the sixth district— _ ven shee 
mt | - the judge of said court presiding. made toa 


surety, for 
his indemni- 


ion | Porver. J. delivered the opinion of the fication, the 
ange legal title a0 
y# | court. In both these actions the plaintiffs in bim, ‘tl 
p | havebeen seeking to enforce mortgage claims oom, the 
q | against the estate of John Casson deceased, *.¢°hy can. 


cipation, act 
0 questions 


and each has obtained an injunction against He who has 

the proceedings of the other. we ong 2 
Before enquiripg into the regularity and le- vent a ale 

- gality of the action thus instituted, and the res- poe pe 


pective right of the parties in reference to each the proceeds. 


on property in the possession of third persons, 





decide whether the property which they at- 


” 


be. 

rial 

mn other, it becomes necessary to examine and 
for 


_ | tempted to seize and sell, did not actually form 
© | aportion of the estate of Casson. 

de |. Sprigg and Scott were endorsers on certain 
an | notes held by the Louisiana State Bank. To 
hat | secure them against the effects of these en- 














278 


Western Dis, 
Ovtaber 1828, 


—eeOo a” 
psec 


L oan 
dred: 


of $1000, 

















CASES IN THE SUPREME COURT 
dorsements, he made them anabsolutec 
ance of a tract of land owned by him in the 
_ Parish of Rapides, and they on their Part, 
" executed in his favor, a certain letter, in whi 
they state, that “the conveyance son ad F 
them, was for the sole purpose of securing 
the said Sprigg and Scott against endorse. 
ments—and that whenever the said Casson 
shall pay and release them from such en 
dorsements, without their having recourse fo 
the said conveyed property, then they wou 
re-corivey the same to him for his own use 
It is proved in evidence that the vendors. : 
yet responsible on endorsements to the amount 


ee: 


if by 


On these facts, we are of opinion, thatthe 


on tl 
legal title is vested in Scott and Sprigg, and | ie 
thatthe land so conveyed cannot be consider. | bank 


ed as making a part of the estate. Taking the - ber 
act of sale, and the counter letter together, | 
we have in truth presented to us the contract — 
condition annexed to the conveyance is diss @ 
solving, not suspensive. If Scott and Sprigg 
are‘not paid or released from their indore | ; 
ments, the land is theirs, and until that event tT 
takes place, it is of course no part of the 1 
tate of Casson. 


known to in law as the vente a remeré, 
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se cases have been consolidated in the Western as 


below, but we find nothing on an exam-—-~-— 


of the record which presents any mat- yd 


rfor our decision. The bank attempted ae 2 oe 
rce their lien by an order of seizure and 
gle. The widow did not approve, this pro- 
ceeding, but prayed that the proceeds of the 
| sale might be enjoined in the hands of the 
j sheriff, until her right of preference could be 
ange Previous to the service of the in- 
| janction on the-bank, they directed a stay of 
i ced and no sale has since taken place 
ofthe premises. There is consequently no 
matter presented, on which an issue could be 
1 joined. The contestatio litis can only arise 
‘wn the moneys coming into the hands of the 
| gheriff, under a sale made at the demand of the 
bank, and without it there is nothing for this 
- COlirt to try. 
- | ‘Ttistrue the bank has put in an answer to 
“hhispetition, in which they deny the widow’s 
: ‘tight to interfere: the justice ‘and legality of 
4 ‘her claims, Sc. But they had ho right to do 
: “this; until the event occurred upon’which her 
 ¥ dim and theirs would come in contact. Cer- 
} tainly parties cannot call upon the court to 
ityby anticipation, questions of law which 
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Reto me may arise on events, that may or m 
~~ place hereafter, "Were we now to dé 


he yt point presented by this answer, m 
Bans, settling matters which may never 
tested between the parties, for 
that the defendant in injunction will ¢ 
cute the order of seizure and sale, or 4 
moneys in which the plaintiff claims a p 
ence will ever come into the hands 
sheriff. 
Dismissing therefore from our con 
tion all the matters growing out of th oil 
tion obtained by the widow against ‘tl 
We proceed to examine that, in whi 
relative position of the parties was chg 
the bank becoming the petitioners init 
tion, and the widow defendant. | 
In their petition they state the fact a 
fendant having taken out an executig 
judgment obtained against her husbam 
life time. ‘They complain of the i 
and illegality of doing so, without 
against the estate. They assert » thatthe 
other property to which she should resd 
fore selling this, and they pray that® 
proccedings on her part be enjoined. . “4 
‘To this petition the defendant, eme | 
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and pleads various matters i in compen- Western Di 


land reconvention. vention a 


M 
e of these suits was instituted in the ped Nga 


% March, 1827—the other in May, of Rusauck. 
me year. In the first the answer was 
atthe May term. In the second, in the 
hof June, time having been given in con- 
A 3 of the absence of the defendant, 

3 both the answers a number of interroga- 
ies. were annexed. Several of them were 
eker ou t by an order of the court, and the 

directed to reply to the rest...His an- 
eto them were filed if court on the 15th 
pber. ‘The cause was tried at the Novem- 
= following, and judgment given against 

ndant, from which he appealed. ° 
Vhen the cause was called for trial, the de- 
an made oath, he could disprove several 
eF laintiff’s answers to the interrogato- 
y witnesses residing in the state of Ala- 
ia he had used due diligence to pro. 
their testimony: and that the application 
10 ot made for delay, but in order to obtain 
ial justice. 
je Correctness of the opinion of the court 
or yin refusing a continuance on this affida- 


Pe 


ye presented to us by a bill of exceptions, 
Vou. VII. N.S. 37 
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The reasons given by the judgesfor 
the defendant to trial, are: first, that the ply ; 
tiff’s demand being liquidated, and thine a 
in compensation unliquidated,- the ph aint : 
ought not be subjected to any further delay, a 
the one could not be a good ‘choos 
other, And, second, that the commissionga 
interrogatories of the defendant were nottake : 
out of the office of the clerk, until the lastday 
of October. F are 

These objections have been urged at nih 
in this court, They resolve themselves inp 
two grounds: materiality of proof, a | 





gence in procuring it. ; 





First as to materiality: The court oly 
was correct in its opinion that the 


up in the answer could not be offered i incom : 


pensation, But they are pleaded not onlyit 
compensation, but in reconvention; and itwas | 


not necessary they should be liquidated, ne ; 


able the defendant to offer them as a def 
in the mode last stated. This doctrine wu. 
established in the case of Agaisse & ahie 
Guedron & al. reported in vol, 2, 73; and the 
code of practice has made no change in itl 
it has decided a question not clearly settled 





the jurisprudence existing at the time of it} 
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| tl It is now required, that the demand Western Vis 
tober1828. 


- jp reconvention must be connected with the ——- 
main action. Code of Practice. 374 a 3°77. Meroe 


_ We have therefore to enquire, whether the Rvsskit. 






if] matters set up in defence were connected with 
the principal demand of the plaintiff ? 

| Ivhas been already stated that these actions 

have grown out of the plaintiff’s being compel- 







a} ted to pay bonds wi:ich he signed as surety for 
ii | the defendant. The answer avers the fact of 
' i 4} property being placed in the hands of the plain- 
} 4iffby the defendant, to pay his debts, and that — 
itl | the former has never accounted for it. It is 
_ also'averred that one of these bonds was paid 
_ with money of the defendant, arising from the 
sale of part of this property. 

#7 = Now we have no doubt, that if a principal 
al Yon a bond, places property in the hands ef 
lyin “his surety to indemnify him by the sale of it 
was | for the obligation he enters into, the latter can- 











a / not recover the money he has paid, without 
‘feturning the objects so placed in his hands, 
or accounting for them, ‘The demand in re- 
convention requiring him todo so, cannot be 
me | considered otherwise than connected, and that . 
the! ‘Closely too with the action in which the princi- 
d by pal is called on for reimbursement and in- 
is} demnity. 
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end fe 
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RY 
vs. 
RussELL. 
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On examining the affidavit, we find the de. | : 


endant swears he can disprove the answer 


of the plaintiff touching the property deliver. | 


ed to him, t0 pay the debts for which hehad 
become responsible, Time should have been 
afforded to procure this proof. 4 

The second ground is the want of diligetee, 
The proof of it is alleged to exist in: thé ne 
glect of the defendant to take out a com 
mission before the last days of October, » Bat 
inthis we can discover no negligence, The 
Jaw authorises parties litigant in our courts, 
interrogate each other. .'The answers a 
taken as true, unless contradicted by twowit 
nesses. or one witness, and strong corrobomb 
ing circumstances. No duty was imposed on 
the defendant to get testimony of the fact which 


he expected to establish by the plaintiff's ay 


swer to the interrogatories, until, these inte 
rogatories were returned, because under tit 
oath he had made of their materiality, we are 
bound to believe he considered they wouldby. 
answered insuch a way as would aid himi 
his defence. The filing of interrogatories.is 


in many instances the exercise of the greatest 


diligence, the party propounding them cané® 


hibit, for the facts to be proved by them ar 
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frequently established sooner in that way, 
than they can be in any other. 
~ On the whole we think the defendant lai 
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‘Western Dis. 
October_1828. 

SF aa) 


d _MonTaome- 


RY 


. vs. 
good legal grounds for a coutinuance. Itwas Rvsssx. 


the first term after the case had been at issue. 
‘The answers to the interrogatories had not 
peen filed until a short time before the term 
at which the cause was tried, and the witnesses 


fived in another state. We cannot enter 


into the injustice of the course alleged to be © 


pursued by the defendant, nor into the injury 


‘the plaintiff may sustain by the delay. Until 


the merits of a case are examined, all the par- 
ties toit stand before the court with the pre- 
sumption of having equal justice and equity’ 
thd each have a right to every means of de- 
fence which the law affords. 


_ [tis therefore ordered, adjudged and de- 


reed, that the judgment of the district court 
beannulled, avoided and reversed; and it is 
further ordered, adjudged and decreed, that 
thiscase be remanded to the district court, to 
be proceeded.in according to law, the appellee 
paying the costs of this appeal. 


Thomas for the plaintiff—Oakley & Scott 
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Any thing 
may be ac- 
cepted in 
payment, 

iving cre- 
dit on ac- 
count is evi- 
dence of the 
thing credit- 
ed being ac- 
cepted in 
payment, 





CASES IN THE SUPREME COURT 
RISON vs. YOUNG & TURNBULL. 


Aprrat from the court of the 6th district, 
the judge of the Sth presiding. . 


Maruews, J. delivered the opin the 
court.. This suit is brought by the’heirs of 
Jarret Rison}(whose succession was admin 
istered as being vacant) against the sureties oy 
a certain C, K. Blanchard, who appears, (ag 


cording to the bond on which the plaintiff m.” 


lies for a recovery,) to have been appointed 


curator to the vacant succession on the Zh? | 


November 1816. ‘The court below gave judg 
ment in favour of the plaintiff, for $49%, 
90 cents, from which the defendants appealed 

The evidence of the case shews: that Blan 
chard gave his bond as curator of J. ‘Rison's 
estate, with J. Dill, the ancestor of Mrs. Young, 
and W. Turnbull sureties, that he should faith 
fully perform the duties required of him by 
law, in his administration of the succession 
committed to his charge as curator aforesnd, 
and that in his capacity as such, he feceivel 
from the parish judge a large afnount of nats 
and other orders of debts due to the estate of 
the intestate, to be by him collected for the 
benefit thereof, No account appears ( hate 
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gsrequired by law, but several of the claims 


in evidence in this suit which were offered on 
the part of the defendants: the judgment of 
thedistrict court being orily for the balance of 
the whole amount of claims placed in the 
hands of the curator for collection as above 
stated, after deducting the sums thus account- 


| ed for. 


The appellants deny that they are in any 
gennor responsible fo the appellee, because 
thecurator was guilty of no neglect of duty or 
malfeasance in office, during the period for 
which they bound themselves to answer for 
his faithful administration. Should it howev- 
er be considered that they are responsible for 
the conduct of Blanchard, as curator, this res- 
ponsibility ceased on the appointment of a 
new curator to the estate of Ryson, which took 


‘place in the person of the said Blanchard on 


the 5th of March, 1818, and that up to that 


period, from the time he received the claims 


ofthe successor to collect, no part thereof 
tould have been legally collected. 
From this statement of the case, it is evi- 


295 
been rendered by him to the judge of probates, Western ie 


| 
Rison 
which he had to collect, seem to be satisfacto- v0 0 «ar 


rily accounted for by the documents received 
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Western Dis. dent that the legal obligations of the: dele. unt 


October 1828 i 
a dants must be tested by the provisions ofthe: | afte 
ISON 
vs, Old eivil code, on the subject of acant 
Youne & au , ‘ J " as y 
tates. i | off 


They are to be administered by Curatorgap, | of) 
pointed: for that purpose, who are houndite a be 
give security for the faithful discharge of they | com 
duty, and the restitution of all sums whig | the 
they may receive during their administratigg | p.5 
See old: code, p.176, art. 134. They were rato 
also. bound to render an account to the pariah | that 
judge by whom they were appointed, ofthep | oUt 
administration at the cxpiration of one year affol 
and one day, from the appointment, whieh | only 
term might be extended three months longer; thef 
See same art. p. 180, art. 144. Their fune on V 

tions ceased on the rendition of such aceoug, | ath 
. See preceding art. same page. -. | the: 

We have already stated, that Blanchesiid did 
ceived his first. appointment on the 27th of mus 
November 1816. On the 2d of May and $i Be 
of November of the year 1817, (as appeam | 
by his receipt of those dates) he received dm | th 
notes, bonds gc. to collect for the benefital | "# 
the succession which he then administerél. enfe 
The greater part of the sums which the cut 
tor was bound to collect, did not become due} he 


limi 
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patil the Ist of March 1818, and 1819; long Western Dis, 
P ’ . October,1828. 
gher the expiration of the time of office fixed —-.--_ 


by law for the duration of the administration 
pf vacant successions by curators, On the 5th 
ofMarch 1818, it appears by the evidence of 
abond which was held by this court, to be in- 
complete, and not binding on the sureties, (in 
the case of Wills vs. Dill, reported in 1, N.S. 
p.592,) that Blanchard was re-appointed cu- 
rator of Rison’s succession. It is objected 
that this instrument being imperfect, and with- 
out force against the sureties therein named, 
aflords no proof of the re-appointment. The 
only evidence which appears on the record of 
ihe first appointment of Blanchard, is the bond 
on which the plaintiff relies. The last bond 
although incomplete, we are of opinion, proves 
there-appointment as effectually as the first 
did that which took place in 1816, for both 
must have preceded the execution of the bonds. 


* The whole amount of debts which the cu- 


rator had to collect according to his receipt 
ofthe 2d of May 1817, did not become due 
until the Ist of March 1818. His power to 
enforce payment as curator had ceased by 
limitation oflaw, on the 29th of November, of 


he year preceding. A violent presuinption 
Vor. VII. N.S. 38 


Ryson 


vs. 


Youne & Au 
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therefore arises that he did not colléct any 
part of the debts thus intrusted to him, It jg 
true perhaps that he ought to have returned 
the evidences of them to the parish Judge from 
whom they had been received, and to have 
rendered ah account of his administration 
within the time prescribed by law. In tha! 
event they would have been handed over toa 
new curator: but he obtained this office {oy 
himself and consequently held them under the 
hew appointment and under that alone would 
have been responsible to J. Rison’s heirs for 
any amount collected ; or the return of the evi. 
dences whic shewed the debts due to the 
succession of the intestate. ‘The curator was 
by law bound to render an account of higad. 
ministration at the expiration of his first tem 
of office; but it appears to us that his neglect 
in this respect, has not produced any injuryto 
the plaintiff resulting from his management 
of the vacant succession, considered in refer- 
ence to the sums which he ought to have cok 
lected in pursuance of his receipt of the 2d of 
May 1817, because under his first appoint 
ment he had not time to inforce their pay- 
ment. The sureties to the bond may wel 
have imagined that they were entering into 
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responsibility only for the acts which the cu- wees 


stor had legal power tu do during the period ~~~ 


gone yearand one day—within that period 
itis impossible that he could have inforced 
he payment of the debts specified in his first 
receipt to the parish judge, and as to them 
his sureties ought not to be held liable. 

The amount of claims expressed in the re- 
eeipt of November 1817, must be presumed 
‘have been due when the curator received 
them for collection, and as he has not account- 
ed for them, the sureties are answerable to 
the plaintiff for the amount of those claims. 


Itis therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be avoided, reversed and annulled; and it is 
further ordered, adjudged and decreed, that 
the plaintiff and appellee do recover from the 
appellants and defendants; (in solido) thesum 
Wfsix hundred and thirty two dollars, and 
tighty-one cents, (632 81) and that the ap- 
pellee pay the costs of this appeal, those of 
the court below to be borne by the appellants. 


Thomas & Winn for the plaintiff—Oakley, 
Scott § Wilson for the defendant. 


Rison 
vs. 


Youne & an 
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Westen Dis ALLEN vs. MARTIN. 
Octoberi828. 
ene’ 


‘Ifthe plaine APPEAL from the court of the sixth distrigy 


tiff relies on + og ee oie 

ec agecia] —the judge of the 5th district presiding, 
agreement, | 
he cannot - nn 

sive a6 Martin, J. delivered the opinion of the 


ese be thecourt, The plaintiff claims wages as an over. 

— seer, and part of the crop for the labour oftwo 
of his slaves, on a special contract made with 
the defendant’s agent. 

The answer, after the general issue, denied 
the agency of the person who made the cop. 
tract, and averred the plaintiff had received 
large sums for which he was accountable, and 
judginent was prayed in reconvention. 

The plaintiff had judgment for $575, 

The defendant appealed. 

Our attention is drawn by the appellant to 
a bill of exceptions taken by his counsel below 
to the opinion of the court, refusing him leave 
toexamine a witness as to the value of the 
plaintiff’s services, Leave wag refused onthe 
ground of the plaintiff’s having declared ona 
special agreement, which precluded the neces 
sity, and rendered it useless to enquire ino 
the value of the services. 

We think the district court did not err. 


On the merits we are of opinion that the 
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gestion of fact was correctly pronounced on WestemDis, 
October 828, 


ly the district judge. mw 
ALLEN 


Itis, therefore, ordered, adjudged, and de- yrs. 
creed, that the judgment of the district court 
he affirmed with costs. 


Thomas for the plaintiffi—Boyce for the 
defendant. 





COX vs, WILLIAMS. - 


Arpeat from the court of the 6th district,  Sureties of 


a curator are 


the judge of the 5th district presiding. not responsi- 
. ble for debts 
of the estate 


Maruews, J. delivered the following opin- which the 
curator 


ion, - This suit is brought by the endorser “co 


anegotiable note for the sum of 1950 dollars, ™°"** 
which was made payable ‘to Isaac Baldwin, 
The defendant in his answer pleaded want of 
consideration or rather failure of the consid- 
eration, in consequence of which he made the 
promise to the payer of the note; and that it 
issubject to all wbjections in the hands of the 
plaintiff, to which it would have been liable 
in those of the original holder and payee. 

The court below gave judgment in favor of 
the defendant, from which the plaintiff ap- 


pealed. 
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This case was formerly before the appellai 


wy ~ court; and was remanded ona bill of ex 


tions taken to the introduction of Baldwin as 
a witness, td prove that Cox, the present plain. 
tiff, altho’ he appears in the shape of an ep. 
dorser, was the real payee of the note in ques. 
tion, which was obtained through the agency 
of the witness. ‘This fact is now fully estah. 
lished by the testimony of Baldwin, and the 
case must be examined as if pending between 
the original parties to the instrument. 

In proceeding thus to investigate it, a con 
. cise history of the transactions which led t 
the execution of the note becomes necessary, 

The appellant had a claim agaiant one L 
H. Gardner, which he placed in the hands of 
Baldwin, as attorney, to collect. This claim 
was in the hands of the agent at the time ofthe 
death of Gardner. The estate of the latter was 
sold at probate sale, and the widow oftheir 
testate became the purchaser of a family of 
negroes, which made a part of the succession, 
for the price of 2450 dollars, and to secure 
payment, the present defendant bound himself 
as her surety. Afterwards he was dissatisfied 
with the conduct of Mrs. Gardner, in relation 
to the management of her pecuniary concerns, 
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and took the negroes which she had bought Wes Western Dis 
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7 1828, 


under a sale from the court of probates at the a~ 


same-price she was to have given for them, 
and gave his own note to Cox, the creditor 
of L. H. Gardner’s estate, for that amount. 
On the receipt of this note, Baldwin, the agent 
of Cox, credited the estate of Gardner with the 
amount thereof, in an account which he filed 
in the office of the parish judge of Rapides. 
Subsequent to these proceedings, Jackson & 
Reynolds inforced a judicial mortgage which 
they had on the property of L. H. Gardner to 
the amount of 1300 dollars, and subjected the 
negroes in the possession of Williams to its 
payment. The record of a suit heretofore de- 
cided by this court, is made evidence in the 
present action. In the former case, Baldwin 
sued for the use of Cox on a note similarly 
situated with that now under consideration. 
The answers of the nominal plaintiff in that 
suit, proved a discharge given to the estate of 


| Gardner, Cox’s original debtor. His testi- 


mony in the present case proves the same fact, 
but itis here accompanied by a statement of 
an account between the witness, as agent for 
the appellant, and the succession of Gardner, 
wherein the latter is credited (amongst other 


ox 
vs. 


WILLIAMS. 
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Western Dis. matters) with the amount of the n 
Ovtaber 1828. ) — given 


“ae the appellee and made payable to the 


th 

of 

Wir ame, 28ent of Cox, the original creditor. This ade | ie 
ditional evidence, (which the witness nowsays | ¢@ 
is the only acquittance he ever gave in fayop | ms 
of Gardner’s estate); it is contended onthe | wh 
part of the appellee, disproves his answers to | has 
the interrogatories in the former suit; upog | tiny 
the evidence of which this court then held | lige 
that the acceptance of Williams’ notes and | 26) 
discharge of the original debtor operated, | sho 
novation. Ave | wid 
We are however of opinion, that the in: | dele 
troduction of this document, has no tendency den 
to distinguish the present from the former dele 
case. Itwas made out before witnesses and: | pers 
deposited in the office of the judge of pro | mitt 
bates, as. evidence of payment, or a’¥eleas | orig 
of the obligation, to the succession of thede | ig 
ceased, inconsideration of having acceptéda | «db 


hew debtor in pursuance of the true spiritand | 8s 
meaning of our laws on the subject of delega- nal ¢ 
tion. In the case of Barron vs. How, te | ™Y 
ported in vol. 2, p. 144, this court held: thatan ion 
acknowledgment of a receipt of the promissory | {és 
notes, of the person delegated, as payment, ed. fi 
produced novation. 'This was nothing more form 
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ghana credit given by the creditor to the Wester Dis, 


October 1828, 


original debtor in discharge of his obligation, _-_--— 


A re- 
ceipt is evidence of payment, but payment 


i¢nature of a payment by delegation. 


may be established by other evidence; and 
whenever such evidence shows that any thing 
hasbeen accepted as payment, the debt is ex- 
inguished, whether it be by a transfer of ob- 
ligations on other persons, a payment in mo- 
ney, or a dation en paiement.—Proof which 
shows that credit has been given on account 
with the original debtor in considerztion of a 
delegation made by him to his ereditor, is evi- 
dence that the latter accepted the debt thus 
delegated in payment; and on failure of the 
person delegated to pay, he would not be per- 
nitted to annul the credit thereby given to his 
original debtor, and pursue the latter on his 
original obligation. . A debt once extinguish- 
ed by novation cannot be again revived, un- 


less by the consent of both parties to the origi- | 


nakconiract. From this view of the case it 
may be easily perceived, that we are of opin- 
ion that the production of the document in 
question.does not weaken the evidence procur- 
ed from Baldwin on interrogatories in the 


former case, nor does itin any manner invali- 
Vor. VIT. 39 


Cox 
vs. 
WILLIAMS. 








306 





CASES IN THE SUPREME COURT 


Western Dis. date his testimony in the present; wherein he 


October 1828. 


wr explicitly declares that his intention was to 


Cox 
vs. 
WILLIAMS. 


discharge the estate of Gardner from all lig. 
bility té Cox, his constituent, and to receive 
the appellee as substituted in the place of that 
estate, 2 


Martin, J. I assent to the opinion jug 
pronounced ; but as there is a difference of 
opinion amongst the members of the court, in 
regard to a part of it, the law requires I should 
express mine, 

I think that there cannot be better evidence 
of the partial or entire payment of a debt, than 
the express acknowledgment of the creditor, 
evidenced by his giving credit to his debtor, 

"If a planter send to his commission met 
chant a quantity of cotton to sell and a draf 
to receive, in order to discharge what he owes 
him for supplies to his farm, the merchant 
does not credit him with the proceeds ofthe 


cotton or draft, till they be actually received, 


or he means to take the cotton or draft on his 
own account, J think this is: the universal 
practice. Till the cotton be sold. and the 
amount received or the draft paid, the’planter 
is not a creditor of the merchant, and no- 
thing makes him so but the money coming to 





Sea '| 8 





OF THE STATE OF LOUISIANA. 307 


he | the hands of the latter, by the sale of the cot- Wetum ble 


‘to | wnor the payment of the drafi, and there cane —---— 

| at Se c 

ia | potbe a better evidence of this circumstance ane 
— -  Winuiams. 

ve | thancredit given on the books of the merchant 

hat | in theaccount of the planter. 

In the case of Levy vs. the bank U. States, 


1 Dallas, 234, the supreme court. of Penn- 


7 syivania held that credit given by the bank in 
‘ the plaintiff’s books, precluded the bank from 
3 saying that the check, the amount of which 


was credited, was a forged one, and that there- 
fore the credit ought to be stricken out. When 
banks or merchants receive a draft or proper- 
ty on account of a customer, the amount is 
never carried out to the outer column, but in- 
serted in an inher one. I consider credit given 
in the ledger as express evidence of a payment 
as areceipt in full, On an account current, 
nothing but the balance is due, and the 
maker is bound by every item with which he 
has credited his customer, unless errors be 
proved. ? 

This case differs from that of Gordon & al. 
vs, Macarty. There a receipt was given for 
a note; here credit is given for the amount, 
The receipt was evidence of a liability to ac- 
count; the credit of a payment. 


s PSE FRERFSFSE BRR RES 
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Western Dis. 


October 1828. 


rw 


Cox 
v8. 
WinviaMs, 
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Porter, J. | agree in the conclusion 4 
which the majority of the court have arrived, 
The agent swears positively that the notes of 
the defendant were received from Mrs, Gard- 
ner, in full discharge of the claims held by him, 
against her, and her husband’s estate, The 


receipt on account now produced, which jt 


appears was the only written instrument that 


passed between them, does not by any means 


contradict this statement, Jt on the contrary 
supports it, 

But I cannot assent to the proposition-con 
tained in the opinion just delivered by the pre 
siding judge of the court, “that proof which 
shews that credit has been given, on anae 
count with the original debtor. in considera 
tion of a delegation made by him to his credit 
ors, is evidence that the latter accepted the 
debt thus delegated in payment.” Our code 
requires that the discharge should be e.cpress, 
It is true, it is immaterial in what words that 
discharge is given, so that itis clearly ex- 
pressed. But in my mind the mere actofgiv- 
ing credit on account, for the debt of another, 
remitted by the debtor, does not necessarily 
create an extinction of the original obligation, 
if the creditor retains that first given to him, 
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; a : 
to | gnddoes not give up the one, when he re- Sipetete Dis 


ed, | ceives the other. A strong presumption is, ig ~~ 
of | istrae, created of the fact, but that is not suffi- ps “ 
d- | cient. If the act of the creditor can be ex- — 
im, | plained in any other way but that of dis- 
the | charging the debtor, the provisions of our 
hit | code prohibit such a construction being put 
hat | onhisact. Merchants, 1 believe, arein the 
ans’ | habitof entering credits on their books of all 
ary | .notes or bills remitted to them, and their 
usual course is to charge those bills and 
on | notesagain to the correspondent if at ma- 
re | turity they should be unpaid. In the case 
ich | of Gordon, Grant & Co. vs. M’Carty, 
ac we held, that when the creditor gave a re- 
rae | ceiptin which he acknowledged he had _ re- 
dit | ceived another note on account, that such ac- 
the | knowledgment did not produce novation. 
ode | Thatwas as strong a case as this; as that 
ss, | which he received on account, it is presumed 


hat | hecredited on his books. 


ex. 
gi. It is, therefore, ordered, adjudged, and de- 
ner, | ‘teed, that the judgment of the district court. 


rly beavoided, reversed and annulled; and itis 
ion, | further ordered, adjudged and decreed, that 
sim, | ‘he plaintiff and appellant do recover from the 
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Western Dis. defendant and appellee the sum of ninetegy 
October 1828 


— hundred and fifty dollars, (1950,) with inter. 

ox | 

~ thereon at the rate of ten at cent per an. 
num, from the first day of April 1821, angi 


paid, with costs in both courts. 


Boyce for plaintiffi—Thomas, Scott ang 
Winn for the defendant. 





WEATHERSBY vs. LATHAM, 


—_— Appeat from the court of the 6th distrig— 
find contrary 


to the weight te judge of the Sth presiding. 


of evidence, 


ili ' 7 
the case wil’ Martin, J. delivered the opinion of the 


court. This is an action of rescission, brought 
on the sale of a slave, alleged to have diedin 
consequence of an incurable disease, under 
which she laboured, at the time of the sale, 
to the knowledge of the vendor. 

The general issue was pleaded. 

The plaintiffhad a verdict for $425, and 


judgment for the same with interest at six per_ 


cent, from the day preceding that on which 
the verdict was rendered, and costs. 


The defendant made an unsuccesstul at” 


tempt to obtain a new trial on the ground of 
the verdict being contrary to law and evidence 
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™ ° ° ° Western Di 
ydnot having done justice to the parties, and Western Dis. 


pealed. ; aa 4 


° ° ° WETHERBY 
On a close examination of the evidence,we _»s. 


hee eS LATHAM, 
ye of opinion that the verdict is not support- 


‘aby it. 


‘It is, therefore, ordered, adjudged, and de- 
ered, that the judgment be annulled, avoided 
and set aside, and the case remanded fora 
sew trial, the appellee. paying costs in this 
court. 


Flint for the plaintiffi—Johnston for the de- 
fendant. 





WALSH vs. M’NUTT’S SYNDIC, 


. Under the 
Appeat from the probate court of the par old code, the 


; H heirs in par- 
ish of Rapides, sa 
tacit mort- 
gage, for the 
execution of 
ae — , all the en- 
wort, The plaintiff demanded in the court gagements 
therein con- 


ifprobates that she should be placed on the tained. 
ableau of distribution as a mortgage creditor. 
The judge refused the demand, and she ap- - 


Porter, J. delivered the opinion of. the 


| pealed. 


The deceased was married to one of the 
heirs of Walsh, and the note was given on 
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Western Dis, the settlement and partition of the estate, for | 
- October 1828, 


i 
WaLsH 
vs, 
M:Nurt’s 
SYNDIC. 
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the balance due the plaintiff. 

Our new,code requires a special mortgage 
in cases like this, but by the provision of the 
old, in force at the time this note was given; 
it is expressly provided that the heirs in parti, 
tion have a tacit mortgage for the execution of 
all the engagements therein contained, and 
flowing therefrom. Among these engage. 
ments is specified, the case before the cour, 
namely “ the return of the money which some 
lot might be burthened with a 
200, art. 246. 


It is therefore ordered, adjudged and de 
creed, that the judgment of the probate court 
be annulled, avoided and reversed; and itis 
further ordered, adjudged and decreed, that 


‘this case be remanded to said court, with d 


rections to the judge to place the appellanton 


the tableau of distribution asa mortgage crédi- 
tor. And it is further ordered that the ape: 


lee pay the costs of this appeal. 


Thomas for the plaintiff—Boyce for the 
defendant. | 
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OAKLEY & AL. vs. PHILIPS & AL. Westetn Dis, 
October, 1828. 
“APPEAL from the court of. probates, of the 4 cause is 
parish of Rapides. — pee 
' 7 “Tight _ ap. 

Martin, J. delivered the opinion of -theby'a third 
rty. The 
gourt. In this case objection having been court cannot 
go into any 
made to the right of Oakley & al. to appeal ® other ques 


ina suit to which they were not parties, they 
insisted on their right of doing so on the 
ground of their interest in the matter in dis- 
pute, ‘This interest. was denied, and we di- 
rected aniandate to the court of probates to 
ascertain whetlrer the appellants had really 
the interest on which they grounded their right 
of appeal. 

_ After examining the evidence second by 
be parties, the court of probates determined 
the appellants had such an interest as author. 
ized them to appeal. 

The court, afterwards yielding to the request 
of the parties, examined witnesses and re- 
ceived other evidence, to ascertain whether 
Richard L. Philips, one uf the appellees, be 
the son of Isaac Philips, deceased. The court 
found that he was. | ; 

From the judgment of the court of probates 


Oakley & al. + 
Vout. VIE.N.S AD 
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WesternDis. Our mandate required the court of probates tu 
October; 1828 

ee to ascertain whether Oakley & al. had an in. th 

eos terest in the matter in dispute. From iw de im 


Putes& cision that they had, the adverse party did no 
“appeal. CS lad 
Of the effect of the finding of the judge fel 
the question afterwards submitted to -him,y | . 
have how nothing to do; it suffices that 2 
question submitted was acted on, and = of 
ingly the appellees must answer to the petitin ge 
of appeal of Oakley & al. m | BF 
The appeal from the judgment of the coup 
of probates on the question submitted toi 
the court, being by the party in whose favour 
the judgment is, must be dismissed with co 


Oakley & Thomas for theplaintiti-aa 
for the defendants. 
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> 





MAES vs. GILLARD’S HEIRS & AL, 


Indian tribes PPEAL from the court of the 6th disitic, | 1 


gee the judge of the 5th district presiding. . 


ment under 
the Spanish 

government. FORTER, J. delivered the opinion of te | 
to the quan- 


tity of land court, This i is a suit in jactitation, or slander 
contained in 


asquare Of title, The plaintiff avers himself to be the } 
‘eague- owner of a large portion of land on Red riven 


in the possession and right of which he is dit 











| his kind were gone into so fully in the case the attorney 
= | party 
, | of Livingston vs. Hermann, that it is deemed applyiog for 
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jurbed by the defendants publicly asserting Western Dis 
ihat he has no title to the premises, but that bing 
they are the owners thereof. ei 


To this, petition the defendants have an, _1*- 
gwered by denying the plaintiff’s title, and sanTestimony 





h the act for 
setting up one in themselves. ay eyes 
it re- 
_ The principles of law which govern suits of daced to 
writing by ,. . 


unnecessary to notice them particularly in the iscted adits 


present instance. The defendants might if bold without 
e, cannot 





2: = 


"Ses 


sthey had’chosen, have admitted the assertions 






,of which they were accused, and averred thei 


__.The upper part of these 40 arpents is de- 





plead less 
than thirty 
r years actual 
possession. 
















readiness to briag suit. Butas they have 
thought proper to set up their title, the dignity 
and relative strength of their claims-can be 
passed on and finally decided in this action.— 
9 Martin, 656. 

The plaintiff claims in his petition forty ar- 
pents in front on each side of the river, and 
immediately below these lands a tract of 640 
acres, also lying on each side of the river. 


manded in virtue of an order of survey from 
‘the Baron de Carondelet, of date the 14th 
May 1794, in favor of one Dorotea, a free wo- 
man of colour, which ripened into a complete 
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Western Dis. grant the 25:h November, 1796. The grant, 
“A sold to the petitioner on the 7th Apahaall 


Wii 
Mags Be | 
aw ‘The next ten arpents front in descendir 1 fond 
sm li virtue of an order of survey in favour of ie arin 

petitioner, of date the 15th March, 179%,... “4 | 


And the remainder, twenty arpents, uy 













an order of survey of date the 18th May, 179% Tis fi 

’ in favour of oné Francois Boissier, whog , Phil 
to the plaintiff all the land embraced by! a fait 

MY sai 


title on the Ist September, 1804. 

. The six hundred and forty acres whi 
form the inferior portion of the petitioner 
claims, was what is called a settlement righ 
confirmed in favour of Felix Trudeau ontie 


5th October, 1818. : a 
The complete grant to Dorothea, f. w.¢ ial, : dia 
the other orders of survey-in favour of the re : 


titioner and Boissier, have been confirmed i 
the board of commissioners of the U, States 
for the western district. ~ 
The defendants claim the land covered. | e 
these titles or a great portion of it, in virtuewl by 
a purchase from the Pascagoula Indians by” 
Colin'La Cour on the 9th April, 4795, and an 
order of survey in favour of Joseph De Blac 
of date the 6th May, 1795, calling to bound : ‘ 
on the lands of La Cour-below, and above by aI 
the domain of his majesty. 


or => 2S 
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— )wfhe'court of the first instance gave judg- Reaeeee 
1794 jentitr favour of the petitioner for all the —~~ 
Mags ~ 


4 fand; claimed» by him, and expressed their ae 
gpinion that the titleof the defendants under Hers. 
* | the Indians, together with that claimed by them: 

™ | Gnder the purchase from De Blanc, did not 


i in fixing the lower boundary at the bayou St. 
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J Philip, embrace the premises covered by the 


~ J plaintiff’s titles. From that judgment the de- - © 4 
endants appealed. ; | 4 
~ The titles of the plaintiff are such as, givea ‘cae 

ae good right to the land covered by them, and . | : 
. | ‘hey appear to be properly located. Thé'main «i 
f questions in the cause, therefore, depend on | ae \ 4 
ial. the title set up by the defendants, urider a pur- in @4 : 

4} chase from the Pascagoula nation of Indians, iy 

4 ‘| Theplaintiff las assailed it on three grounds. , Pe re 
es 1. That the Indians had no right in the soil. : 
2. That they never sold. ‘ 


8. That the quantity sold by them is not of 
| wd sifficient extent to embrace the lands claimed 
Wel. 4 

by him. 


I. The first cannot be considered an open 


g* question inthis court. And to those who are 
LA | desirous of knowing whether all the highest 


Spanish authorities in Louisiana, for the space 
of thirty four years, were ignorant of their own 
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Western Dis, laws, 


October 1828 


—~--— land by the indi 

— and by the indians; and whether: this. cou 
Suman 
Hers. 





CASES IN THE SUPREME COURT 


has in various instances, misunderstood the 


laws of the Recopilacion, we refer them i | 


the 2Ath chapter of the 20th book of Soberg, 


no’s politica Indiana, Where the ~right | 


the Indians to sell, and the fact of 
losing their right in one pueblo, or redueain 
-by being moved to another, is, in ee 
elearly recognized. 

II. The second question is, did they o 
those under whom the defendants claimt,. 

The first proof offered in support of the pur 
chase is contained in a certificate of the com 
mandant of Natchitoches, dated the 9th April 
1795, in which he states “that in virtueof the 
power which had been conferred on him by 
Mr. Colin La Cour of Pointe Coupés, of hav- 
ing bought the establishment and cultivable 
lands of the village of the Pascagoula Indias, 
bounded by the bayou L’Ecor, where the 
chief was ‘established, and below by. anoher 


bayou situated on the left bank in descending | 


which said sale and cession thus made bythe 
said nation, of their proper will, and entire 


movement, for the price of two hundred ai |. 


fifty dollars, which I have paid them in cash 










and violated them in sanctioning sales of | ; 


2s8e#e yee e#s 
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ue interpreter, besides the crews of two boats. 


waititle to Mr. La Cour, that he may apply 


ght of | io the governor general for a-title in form.” 


witnesses, At the bottom ofit is the following: 
V.B. El Baron de Carondelet. 

* This court is fully aware of the loose man- 
ner in which business was transacted, and acts 
passed, under the former government of this 
country, and we lave felt every desire to dis- 
regard the forms of the instruments of those 


intention of the parties. But there must be 
“some limit to this favourable view, and we 
‘think this case presents one. . The act is not 
only devoid of form, but it essentially wants 
substance. ‘The parties who are said to have 
gold their land never signed or put their marks 
wit, It does not appear they were ‘present 
when it was drawnup. Or if they were, that 
it was read over to them, and that they. 
assented to its contents, It is not an authen- 
tic act, It is not under oath, and it is ex parte. 
It comes too from the agent of the vendee, a 





This instrunent is signed by the writer and two 


times, and give them effect, according to the 


Salt ad ek 
jpthe presence of Edward Murphy, Louis Western Dis 


lambre, Antoine Plauché, and Jean Varan- ~~~ 
Mags 


vS5 


pfith of which I deliver the present to serve “Hsin. 
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Western a circumstance well calculated to weaken ‘any | 
October 1828. : 

, ined "confidence in it. eb ted 
AES " 
Gran’ It may perhaps strengthen the om ort |, 

EIRS. 


least considergtion. ‘ 


dence in the cause, so far as it cor 
that evidence, but as to those facts of which | 
there is no other proof it is not entitled tothe 


The proof given on the trial in support if 
the sale i is as follows: ay 

The ev idence shews that the Indians tiplel 
off from their settlement on Red River aboat 
the time mentioned in the commandantsei. 
tificate. St. André says he has heard ofa 
Cour’s purchase from the Indians. Gandhi 


states inhisevidence, that the chief whosolility 


land to La Cour, lived at Gaillard’s plaves Hil 
believes that La Cour bought the whole ofthe 
Indian land—Hoffman swears also, tat be 


believes it. ‘a 


In addition to this parol evidence given'in. 
court, the testimony of witnesses taken before 
the board of commissioners, was read on the 
Three of these wit. 
nesses positively swear to a sale, one of them 
states he was the agent for Indian affairs; that 
he was the interpreter when the bargain was 
made between La Cour and the Indians. Two 


trial without objection. 
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“i 
: 
a 
jit 
te 
ae, . 
fore 
te 
“ 
that 
wag 
wo 







wal'to bayou Booufj’and that theyr said 
og a: their lands.o on ‘Red river toLa 


. is 
*» 


gla the case of Since vs. Gonzales, this 


| ieolirt decided that under the former govern-. 


ment of Louisiana, a verbal sale of: immove- 
ables ‘was valid: the evidence.in this case 

led with.the uninterfupted possession of 
he -vendee and his successors for nearly thirty 


years prévious,.to the ooffimencemient, of this 


uit, satisfies us that La Cour did purehvase as 
‘the defendantgallege: 4 Martin. 

cL The,next point .in- the cause is, how 
ouch land-did the Tndiavs sell? - 

As the cértificate of the vendees’ agent does 
nokinour opinion, establish any. fact,. and as 
‘thetestimony ¢ of: Varangue, taken Under the 
Kae perpetuating evidence, must.be'reject- 

As written by the attorney of the party. 
whose interest it Was. to preservedt, welay 
éat of view the boundary of the bayou des 


| b the proper location of which was the 
t 


ject of so much testimony in the court be- 
low. The-parol evidence which establishes 


thé sale gives no bounda It merely proves 
Vou. V L NS. - Al as 








9 swear that shey. had much conversation Weiter Di. 
h-many of the Indians at the:periodof their “~~ 


$22 
ae Dis 


aie 


Mags 
vs. 
Gifiarp’s. 
HEIRS. 
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the Indians sold their land on. Red 
“All the evidence goes to shew that thei 
cipabvilla e was. atthe place ving 
féndants riow live—10 Martins - 
The quantity of land to which. tribes of 


dians were entitled under the Spaniéhg 


ment, has been-contested in this instaneeg 
has beenin every case of this  descriptin 
has come-before'the court, Ohne party 
that it was a leagite round of.the ¥i 
every direction, . The other conite 
but a league square? ' es, 
In the case of Reboul vs. Nog hi “a b 
declared that Indians were enti ed by ti 
league ‘in extent round their vi ages Wht 
that opinion was required for. the.dé 


the case; does not clearly appear from L x 
port of it “In the case. of Martin r ah 


ston, the-cOurt referring’ to.that de 
it was: sunnecessary to determine thes qu 
for allowing the Indians much ess, the 


those who claimed under them in thal vt ‘yo 


would embrace the property in di spul 


“‘Spencer’s heirs vs, Grimbail, the: a8@ Was 


decided on the confirmation by congte 


~~ ) gia 


an opinion on this point expressly waw d= 
Martin, 490, 655, 6, 3565, 











porns sTATE oF Lotstina’ 223 


| Mhe only law Wwe can find” whieh defines eat 
stent of Indian settlements, ‘and: ‘the quan- . 

a 6 land to which they*have a right i in vir- ‘ 

ne, & fihem, i is found in the 6th book of thé Re- pv 


lac n, and is the 8th Jaw of the _ title of 


translation of it, as given in the case of 

lit vs. Johnston, is substantially correct. 

in thése words: “The seats. on which the 
#6f Tadians shallhe "placed, ‘shall. be 
etre all well provided*with water, are 
J ible land; and woods, and to which there may 


[ie easy acess, and ey shall —_ a common 


* 


aifie iti extent,” are given in Spanish by. the 
jing: un exido de una leguade largo, 
ithe? the true meaning.is not quite free from. 
doubt, i’'does not. appear to’ us, that they sup- 
# itt the Construction of a league in» extent, 
* ii id the village in every direction, Nothing 
» @ there ‘being a league round the village, is 
, a d w the law. The common is. to be of a 
fagi@ ihexient. And by giving a league in 
wery direction, there would be a common of | 
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CASES IN THE SUPREME: COURT 


two léagues invextent at every’ points; ‘de 


compass, . ~ 

This dentin ‘somewhat o} pos a 
thé réasons’given in the law for‘grantifg 
to the: ‘Indians, The avowed object is is Winn ; 
vent their flocks mixing with those gli 
Spaniards. And that object would . 
be better attained by granting them ‘a % ‘ 
in every direction from their village. Bit m 
provisions of the laws of Indians de rive hi 
argument ofa greagecet if noch of if 


: mayor) within-a league and « a half o ' . 

cient Indian. settlements, and their fl 
‘smaller animals (ganado menor) | 
a league. In regard to the -néw. setilemey 
the prohibition extends to double this dist 

These restrictions rendered it unnecessiy 
give ihe Indians the extent of'a leagne in nery 
direction round their villages for theindaiile 
The appellants have, however, relied on thee 


to all the lands on which the Spani 


not pasture their flocks, But nothing? ‘ot 


jodgment can be more unfounded than “ti 
pretension, for it would make the quantity of 


= = ——— ee Re 
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when they were settled by the govern- 
,depend onthe kind -of cattle, the white 


ado mayor, they had a league and a lialf in 
emt around them; but if a ganado-menor. 
brought near them, their right diminished 

a league from. their village. These 

; re evidently political: regulations, for 
tha better preserving harmony among the dif. 
figenitraces of men who formed the population 
Jo these golonies, and for’ the protection of that 
» | moeyon which they ‘had inflicted so much in- 
ja, when they first. discovered: and settled 
ie. country-—Reeopilacion de-las Indias. 
Wed, dit, 12, law 12, ibid liv. 6, tit.3, law 20. 
‘The government of the United States have 
iiderstood these laws in limiting their con- 
aition of the title to the quantity contained 

within a league square; and admitting 

one of the counsel for the appellants, ay 
‘mi Ordinaiice passed in 1754, viceroys ‘and 
{governors were not limited. to the quantity of 
‘league; if a Jarger portion of soil.was neces- 
ai lary for the use of the Indians, there is no évi- 


‘his | dence before us of the numbers of this tribe 
“Which would authorise us to conclude thata . 





7 aa proached themwith. if it was a ga- 
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The grant of the governor does not.ésiaj 
it, for it places them +on the ‘hills fieapthe. 
bayou Rigolet de bon Dieu, in deco 
they afterwards scattered along the bau 
river so as't6 cover a much larger Shaggy 
ground, and for their own cgnvenie d 
their lower boundary out of the league} he 
ing‘in the evidence induce’ us to believe: " 
the Spanish authorities ever consented { 
extension of the® limit “below, on. afy-Soth 
consideration, than that it should be pig 
tionably contracted above. : . 
The next ‘question’ is, how ‘-stodld 
league be located? The appellants seeme 
concede 6n the-argument, that if their ‘eal , 
was reduced to’ the quantity ofa league 
they preferred taking it from their lower bonne 
d -This conclusion is that to whi { 
“Gat would have come,’ because the lover 
boundary is established beyond all: ‘contra 
tion, and the upper is doubiful, Ain 
The appellee assuming jt to be a fact, that 
the lower bluff where the heirs.of Gillard are 
settled, had been the upper bou ndary by which 
the Indians sold ; insists that the claim of the 
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nts must be limited to that. place, and w: 
at if in running down to the Bayou St Phil- ~~ 
a sufficient, ‘quantity is not: found to give_ 


league square’ by laying .off the .land,on the 
rye, with the ordinary depth of forty, that the 
sidelines must be extended, so’ as to embrace 
the whole supefficies covered by the title, and 
that the upper limit could not be extended be- 


1: Saal given by-the-sale, ‘a 
Under the view. we have already‘ given of - 


x evidence, it is not proved. that ‘the Bayou 


Des Ecors, was the boundary aboye. It is on- 


ly spoken of in the commandant’s cértificate 
and Varang’s. testimony.—The last has been 


excluded, and the first does not prove the faet, 


~The course and direction of the side. ‘lines 
nextarequire considération, | All thé witness- 
es:prove that the: Bayou St. Philip ot Bayou 
La Bourne, was the dividing line between the 
Pascagoulas, and Apalachia tribes of Indians; 
as this was: a natural boundary we think: it 
must form the lower limit on one side of the 


fiyer, and that the line of the upper boundary 
on the same side should be extended to cor. 


respond with the general colrse of the Bayou, 
We are also of opinion that the direction of the 


ang 
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IESE Be ide tnes onthe opposite side of the-rive rm . 
roby aa be conformable to these. This is the modaiq cr 
Gunpnanrs Which the éommissioners of the ee be 
nate contempltted the land should be located: th 
Giving therefore tothe defendants heat | £ 
tity:contained within a square leagye,a | } 
ing itoff conformable ‘to the universal asap | fo 
prevailing at the time the lands were ule ne 
by the_Indians, by. so many-arpents in from, | th 
with the depth of forty on each side of tiipg or 
- er, as will embraee the quantity called for al 
‘the title; y we hate next to decide ont 2 ge 


flict produced-by the upper ttact of the ele ba 
dants lying immediately above and adjoining me 
the Indian title, w hich they derive from ayn. lin 
veyance by De Blane, the grdatee; aud del * 
lower tract of the plaintiff which he acgpired. si 
from"T'rudeau.. We think the defendagiigii 
superior tideand must prevail. Itisan nde 
of survey, dated in 1795... That opposed i, b 
isasettlement riglit, copfirmed in 1818, *| or 
As to the plea of prescription, the ilps d 
had no title beyond the quantity contained‘ 
a league square, they therefore required thirty, 
years actual possession to enable them to hold 


under this title, fad that is not shewn here. 
® as , ¥ 
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4 3 n *, 
Asis therefore, ordered, ‘adjudged and a Western Dis 


aged;-that the judgment of the district court “Mase 
beannulled, avoided & reversed, and itis fur- tn 
tier ordered, adjudged and decreed, that the Finis. 
dants be quieted in their.title and posses- 

o the quantity of land contained within a 
league square, according tothe following 
notes and bounds:eBeginning at the mouth of 
the Bayou La Bourneat the point marked F- 
on the plat of surveysfiled in this cause—thence 
along a line drawn at right angles, from the 
general course of said bayou for forty arpents 
back from the river, such a distance as by 
measuring forty arpents on each side of said 
line, will contain the;superficies embraeed by 





site side of the river from the Bayou La. 

Bourge on the lower boundary; and the side 

lines on both sides of the river on the upper * 

boundary, to be in conformity with the gene- 

»ral course of said bayou from its mouth to the 

distance of forty arpents back. “ag 
Arid it is further ordered, adjudged and de- -»* 

creed, that the defendants be quieted in their 

tile and possession, to a tract of land of twen- 

ty arpents front with the ordinary depth, lying 


above and dota the square league acqui- 
Vor. VII.N.S . 42 . a 
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league; and ‘that the «plaintiff be pe 
Has. enjoined from asserting any title tb. ! same 
by virtue of any title acquired by him px 
gee to this time; and it is further o 


+y ein 


judged and decreed that he pay 
courts, # 
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